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hich release of such documents. 5 any one district ghall serye simuil usly written order to the complainant and o the appol

b Mr. ROBERT | 5 on the council, unless at|/least one rict judge or masagistrate whose conduct is the hase

tion . ~C. BYRD. Mr, Presi- judge from each district % thin the t subject of the complsint. {1

dent, I ask unanimous consent that the is already serving as & member of the cojncll. “(4) If the chief judge-does not enter an  grow

. Senate proceed to its immediate con- - «(g) In the event of the feath, resignation, order under paragraph (3) of this sub- tha(

was  sideration. 3 retirement, or disabili‘:y O} aﬁemembar qfd?a section, such judgs shall promptly— “(

| : council, & replacement member shall 8« “(A) appoint himself and equal numbers not i

Obﬁzsﬁsi? INGdOFHCER; Without jgnated to serve the remiinder of the un- of circuit and district judges of the cirenit  coun

| A ' v s% ordered. | ; expired term by the chief judge of the circult. to a special committee to investigate the 4ny

3AL gquestion 1s on agreeing 0 the res- e “(7) Each member of the council Lshall facts and allegatlons contained in the com- c!::
SUS olution. | attend each council meeting unless €x used plaint;

The resolution (S. Res. 533) was by the chief judge of the c¢ircult.”. | “(B) certify the complaint and any other Mm
ent agreed to. (b) Section gzg(_;) OE title 28, IgnitEd tﬁ;«'ﬂ documents pertaining thereto to each mem- -Umt:
ent; Mr. ROBERT C. BYRD. Code, 18 amen Yy striking ‘01? qu el '5::’ ber of such committee; and "
f, I I move to reconsider the ﬁéiresidgim, and inserting in lieu ther¢of “sémiannuslly”.  (C) provide written notice to the com- thag

: € DY walch (c) Section 832(d) of title 28, United States plainant and the judge or n
and the resolution was agreed to | , p judge or magistrate Whose o,
Mr. BAKER. I move to 1 ' that CO?B, is amended to read as follows: conduct is the subject of the complaint of _..,°
lerk the tab : ay what motion “(d) (1) Each judiclal gouncil shall make tpe action taken under this paragraph. and
on the ta 1&_. all necessary and approptiate orders for the “(5) Each committee appointed under g,
1 The motion to lay on the table was effective and expeditioud administration of paragraph (4) of this subsection shall con- ..
&S agreed to. o justice within its circult. Each couneéil 18  guct an investigation as extensive as it con- - .
authorized to hold hearings. to take swOIll gjders necessary, and shall expeditiously file (3
(M. testimony, and to issue subpoenas and sub- g comprehensive written report thereon with g‘“‘
Fen- JUDICIAL COUNCILS REFORM AND duces tecum. Subpoenas shall be 18- the judicial council of the eircuit. Such re- 5
Mr. JUDICIAL CONDUCT AND DISABII.- sued by the clerk of the court of appeals, 81  nort shall present both the findings of the &
250~ ITY ACT OF 1980 the direction of the chief judge of the circult ingestigation and the committee's recom- addi
or his designee and ungder the seal of the engations for neecessary and appropriate PrOp
tary,  Mr.ROBERT C. BYRD. Mr. President, court, and shall be served in the manner pro-  getion by the judicial councll of the circutt. sure
the I ask that the Chair lay before the Sen- glgflﬂ ﬁﬁmﬁﬁrﬁ(gﬂ sifbﬁagnzﬁdiiiﬂefffbgf “(6) Upon receipt of & report flled under .,
e Mea ghessage from the House of Repre. hslf of the United States Or an Oficer OF  bagrogiie ) oo (o subsection, the el dete
the N TT- ‘ agency Lnereol. “(A) may conduct any additional investi- o
A= tore the Senate the following messags o e earey tovh ehaey  £°I0R Which it considers 10 be necessary;  ory
¢ th ¢ I0LOWHIE message : edc € ; tEh pdi 11; y ca.ni'ly' O elec “(B) shall take such action as is sppro-
ove- rom the House of Representatives: al - OTagIs ob LLe judiclal council. priate to assure the effective and expeditious the
tion  Resolved, That the bill from the Senate (3) Unless an impediment to the &d- gminisiration of the business of the courts oo,
tne (S. 1873) entitled “An Act to establish & ministration of justice 18 Involved, regul&r  ii1nin the circuit, {ncluding, but not Umited BHou
ized procedure for the processing of complaints ?usi;less of tllf?, courts need not be referred to, any of the followlng actions; n&f'e
bert directed against Federal judges, and for other 0 td © lc gu%; " seotl " (1) directing the chief judge of the dis- (
the purposes”, do pass with the following L B (1) The sectlon heading for sectlon iricy of the magistrate whose conduct Is the und
amendments: 3 tg ade ; Iln d States Code, Is amend-  gypject of the complaint to take such actiopn OF |
the Strike out all after the enacting clause, f reac &8 TOIOWS. a5 the judicial councll conslders appropriate; p:;lr;
Hres &nd insert: § 332: Judicial councills of circuits’. “(ii) certifying disability of a judge ap- ii
art- SHORT TIITLE (2) The item relating to section 332 in the pointed to hold office during good behavior o
SECTICN 1. This Act may be cited as the section anEleEiE for Chﬁ-pter 15 of title 28, whose conduct is the subject of the com- der(i
ents “Judicial Councils Reform and Judicial Con- United States Code, is amended to read as plaint, pursuasnt to the procedures and or
'.tr;' duct and Disability Act of 1980, foliows. standards prﬂ?ided under subsection (b) of Pres
e “aRn " this subsection;
Dis.- JUDICIAL COUNCILS OF THE CIRCUITS Siﬂgéiﬁr counclis of circults.”. “(111) requesting that any such judge ap- shal
SEC. 2. (a) Section 332(a) of title 28, % WITHIN JUDICIAL COUNCILS pointed to hold office during good behavior 111‘?1
sted United States Code, 1s amended to read as Sec. 3. (a) Sectlon 372 of title 28, United voluntarily retire, with the provision that (
t of follows: States Code, is amended by adding at the end  the length of service requirements under sec- orde
. (8) (1) The chief judge of each judicial thereof the following new subsection: tion 371 of this title shall not agply; of t
the Ccircult shall call, at least twice in each year (c) (1} Any person salleging that a clrcuit, ““(iv) ordering that, on & tem§arary basis cou
the &nd &t such places &s he may designate, a district, or bankruptey judge, or a magis- for a time certaln, no further dgeés be as- trat
hejr meeting of the judiclial council of the cir- irate, has engaged in conduct prejudicial to signed to any judge or maglstrate whose con- coul
om- ©ult, consisting of— the effective and expeditious adminlstration  duct is the subject of a complaint; tion
| to (A) the chief judge of the circuit, who of business of the courts, or alleging .that ““(v) censuring or reprimanding such judge the
shf,ll preside; - such a judge or magistrate 1s unable to dis- or magistrate by means of private'communi- &3 €
3 in (B) tl:lat number of circuit judges fixed charge all the dutles {?f office by reason of cation; ords
2(8) le majority ?Otg of all such judges in regu- glental or physical disabllity, may file with “(vi) censuring .or reprimanding such of 1
1ate 8T ﬂ-étiﬁl Sirvice, and ciriuierk Ofithe court of appeals for the judge or magistrate by means of public an- ©OH
ap- circ*(un}; ﬁxzdn];:lmber of district judges of the brief gtateWT tten combplaint contalning a nouncement; or app
1 b- y majority vote of all circull atement of the facts constituting “(vil) ordering such other action as 1t 1
TO- jufges in regular active Bervice, except that— sufh conduct, considerers appropriate under the circum- clal
- éﬂﬂéiéiﬁ?eiﬁ?berbﬂf circuit judges fized in lmésl? EEDR receipt of & complaint ;ﬁled stances, excep’ that (I) in no circumstances the
ity- Bocordance with subparagraph (B) of this derk anangreph (1) of this subsectlon; the  may the council order remaval from office sect
E o Ry A s hol, PrompUy wranemit sucn com-  of any Judgs appolnted o hold ofice during [
subparagragh shall be n%c?gés %E:; fv;;% and if the condu?:tcccer; jludigedoffthe clroul, or. good behavior, and (II) any removal of & o
eof " w(ii) if the number of circuit judges fixed chie? fudge. to tne oiebnts Judse e rouny magistrate shall be in accordance with s TEY
1 1t in accordance with subparagraph (Bﬁ of this active service next senll.gr mjgllatge ;n reglar  tlon 631 of this title and any remove’ O% 8 ;
115 paragraph is six or more, the number of dis- slon (hereafter, for purpose efg tﬁo -, benkruptoy judge shall be In eccordance cay
s In rict judges fixed in accordance with this ssction only ir’lcludelzi in th Otemm*ﬁub- with section 153 of this fitle; and S,
the subparagraph shall be no less than three. judge’). The clerk ghall fm ltan miﬂ “(C) shall immediately provide written the
ré-  “(2) Members of the council shall serve transmit a copy of the complaint to the _orce to the complainass and to such Juces
- for terms established by a majority vote of Judge or magistrate whose cgndllzlct isé zhe or maglstrate of the actlon taken under this for
lbe a1 judges of the circuit in regular actlve subject of the complaint 5 ° paragraph. - for
the gservice. “(3) After reviewin . ] ' “(7)(A) In sddition to the suthorlty OF
S.C. “(8) The number of circuit and district Judge, by written crrgeg gg:%fn&mhi’ the ¢hie!  granted under paragraph (6) of this sub- the
J 19‘?; judges fized In accordance with paragraphs - may— | B T8 reagons, 5903011: thfe Judicial 00111&11};% g’iih%lf :uibs' g:z
ric 13 (B) and (1 ‘“ : ; cretion, reier any comp er -
the Ige‘} s(et) by Dréel (Ef} tgfe il;igrgugfse:;;aenmﬁﬁ be (( S )ndésrilnmg;ﬁfgcﬁ?mmﬁ’ L he finds it to sgection, together with the record of any as- mel
nts  the circuit no less than six months prior Of this subsection Iiii) T ?122 paragraphi (1) soclated proceedings and its recommenda D
Jm- to a scheduled meeting of the council so of & decision or Broce dre 21 d to the merits  tions for appropriate action, o the Judiclal An;
;;Ilze constituted. frivolous: or B ural ruling, or E{ﬁi) Conference of the United States. - i E sha
Ang “(4) Only circult and district judges In “IB} eo L | “(B) In any case in whic e judicfal suc
cus regular.active service shall serve as members thaé Jppr;l;ﬁi‘;%:’gﬁ:r;ﬁgce&digg if he %ﬂdﬂ councii determines, on . the b morjsmm- ms
»in  of the counecil. | taken. tive action has been plaint and an investigation under thisisub- =
ted | *“(5) Nomore than one district judge from The chief jud section, or on the basis of information other- duc
2 ge shall transmit coples of his wise available to the council, that a judge thk
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«(g) In the event of the death, resignation,
retiremeént, or disabllity of & member gf the
3 council, & replacement member shall -
jgnated to serve the remr

expired term DY the chief judge.of the
member of |the eouncil (shall
ng unless ex used

Al ."||.1-:;. I, ."'- I:l-r

R

atten
by the chief judge of the ¢ 2

(b) Section 332(c) of title 238, United tateﬁ
2 code, is amended by striking out “q rly
and inserting in lieu thergol “semiannually”.
(¢) Section 332(d) of title 28, United States

Code, is amenaed to read;as foliows:
council shall make

ate orders for the
effective and expeditious administration of
justice within its circult. Each council 18
. uthorized to hold hearings. to take worn
testimony, and to issue subpoenas and sub-
poenas duces tecum. Suppoenas shall he is-
sued by the clerk of the court of appeals, at
the direction of the chief judge of the circulit
or his designee and under the seal of the
court, and shall be served in the manner pro-
vided in rule 45(c) of the Federal Rules ot
Civil Procedure for subpoenas {ssued on be-
nalf of the United States or an officer ©Or
agency thereof. |

#(2) All judiclal officers and employees
of the circuit shall promptly carry into effect
all orders of the judicigl council.

«(3) Unless an impediment to the ad-
ministration of justice is involved, regular
business of the courts need not be referred
to the council.”.

(d) (1) The gection heading for sectlion
339 of title 28, United States Code, 1s amend -

ed to read as follows:
“¢ 332: Judlcial councils of clrcults”.

(2) The {tem relating to section 332 {n the
section analysis for chapter 15 of title 28,
United States Code, 1s amended to read a8
follows:

na99  Judicial councils of circuits.”.
PROCEDURES WITHIN JUDICIAL COUNCILS

Sec. 8. (a) Section 872 of title 28, United
States Code, is amended by adding at the end
thereof the following new subsection:

“(¢) (1) Any person alleging that s circult,
district;, or bankruptcy judge, or a magis-
trate, has engaged In conduct prejudiclal o
the effective and expeditious administration
of business of the courts, or alleging that
such 8 judge or magistrate is unable to dis-
charge all the duties ¢f office by reason of
mental or physical dispbility, may flle with
the clerk of the court of appeals for the
circuit a written complaint containing &

brief statement of the facts constituting
such conduct. '-

“(2) Upon receipt of a complaint flled
under paragraph (1) of this subsection, the
clerk shall promptly :transmit such com-
plaint to the chief judge of the clrcuit, or,
if the conduct complained of is that of the
chief judge, to the circult judge in regular
active service next senior in date of commis-
slon (hereafter, for purposes of this sub-
sactiofz only, included in the term ‘chief
judge’). The clerk shall simultaneausly
transmit & copy of the complaint to. the
judge or magistrate whose conduct 15, the
su‘?j ect of the complaint,. '

(3) After reviewing & complaint, the ¢hief

i::yge, by written orde;r stating his reagons,

EY

L 1 !
" (A) dismiss the complaint, if he finds it to
; (1) not in conformity with paragraph (1)
this subsection, (ii)|related to the merits

of & decision or procedural |
frivolous; or P d ruling, or :(111)

“(B) conclude/the proceedin %
. g if he finds
E;kl?::ppmpﬂat-e c.orreétive action has been

i
The chief judge ghall transmit copies of his

OXXVI——1766--Part 21 ;
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written order to the cnmplainant and to the
judge or magistrate whose | conduct is the
subject of the complaint.

“{4) If the chief judge does not enter an
order under paragraph (3) of this sub-
saction, such judge shall promptly—

«(A) appolnt himself and equal numbers
of circuit and district judges of the circuit
to a special comimnittee to investigate the
facts and allegations contained in the com-

plaint;

«“(B) certify the complaint and any other |

documents pertaining thereto to eath mem-
ber of such committee; and

“(C) provide wrliten notice to the com-
plainant and the judge or magistrate whose
conduct is the subject of the complalnt of
the action taken under this paragraph.

‘““(6) Each committee appointed wunder
paragraph (4) of this subsection shall con-
duct an investigation as extensive &8 1t con-
siders necessary, and shall expeditiously file
a comprehensive written report thereon with
the judicial council of the circuit., Such re-
port shall present both the findings of the
investigation and the committee's recom-
mendations for necessary and appropriate
action by the judicial council of the clrcuit.

“(6) Upon receipt of a report flled under
paragraphn (b) of this subsection, the judiclal
council—

“{A) mey conduct any additional investi-
gation which 1% considers to be necessary,

'(B) shall take guch action as is appro-
priate to assure the effective and expeditlous
administration of the business of the courts
within the circuit, including, but not limited
to, any of the following actions;

(1) directing the chiet judge of the dis-
trict of the maglstrate whose conduct 1s the
subject of the complalnt to take such action
as the judicial councl considers appropriate;

“(11) certifying disability of a judge ap-
pointed to bold office during good benhavior
whose conduct is the sublect ot the com-
plaint, pursuant to the procedures sand
standards provided under subsection (b) of
this subsection;

“(111) requesting that any such judge ap-
pointed to hold office during good behavior
voluntarily retire, with the provision that
the length of service requirements under sec-
tion 371 of this title shail not apply;

“(1y) ordering that, oD & temporary basis
for a time certain, no further ¢ases be 8&8-
stgned to any judge or magistraté
duct 1s the subject of & complalig

“{(y) censuring or reprimanding such judge
or magistrate by means of private communi-

cation;
“(vl) censuring OT reprimanding such

judge oOr mesagistrate by Imeans of public an-
nouncement; or

(vil) ordering such other action as 1%t
considerers appropriate under the circum-
stances, excep that (I) in no circumstances
msy the council order removal from office
of any judge appointed 1o hold office during
good behavior, and (II}) any removal of &
maglistrate shalt be in accordance with sec-
tion 631 of this title and any removal of &
pankruptey judge shall be in accordance
with section 153 of this title; and

“(C) shall immediately prmide written

notice to the complainant and 10 such judge
or magistrate of the action taken under this
paragraph.

“(7)(A) In addition to the sauthority
granted under paragraph (8) of this sub-
cection, the judicial councll may, 1o its dis-
cretion, refer any complaint under this sub-
section, together with the record ol any a8-
soclated proceedings and its recommenda-
tions for appropriate action, %o the Judicial
Conference of the United Eitatiés. '

“(B) In any C&s38 in which

e 1 TE

plaint and an Investigation under this:

- e
i
e
= S

souncil determines, on the basls of a com-.

section, or on the basis of information otHer-

wise available to the council, that & judge
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appointed to hold office during good behavlor
has engaged in conduct— | |
Il(l

hich might [constititte one or more

nstitution; or L7 R _
which, in the interest.of justice, 1s
nenable to resolution by the judicial
the judicial council shall promptly certify
such determination, together with any com-
and & record of any associated pro-
gsﬁ,-to the Judiclal Conference of ‘the
tates. ' P

thority of this paragraph .shaill, _
trary to the interests of justice, immediately
submit written notice to the complainant
and to the judge or magistrate whose con-
duct is the subject of the action taken un-
der this paragraph. -

“(8) Upon referral or certification of any
matter under paragraph _
tion. the Judiclal Confereénce, after con-
sideration of the prior proceedings and such
additional investigation as it considers ap-
propriate, shall by majority
action, as described in paragraph (8)(B) of
this subsection, as it considers appropriate.
1¢ the Judicial Conference concurs in the
determination of the council, or makes its
own determination, that constderation of im-
peachment may be warranted, it shall 20
certity and transmit the determinstion and
the record of proceedings to the House of
Representatives for whatever action the
House of Representatives conslders 10 be
necessary.

“(8) (A) In conducting any investigation
under this subsection, the judicial council,
or & speclal committee appointed under
paragraph (4) of this subsection, shall have
full subvena powers as provided In sec-
tion 332(d) of this title.

“(B) In conducting any investigation un-
der this subsection, the Judicial Conference,
or & speclal committee appointed by the
Presiding Officer of the Judiclal Conference,
shell have full subpoena Ppowers &8 provided
{n section 331 of this title.

“(10) A complalnant aggrieved by s flnal
order of the chlef judge under paragraph (3)
of this subsection may petition the judiclal
council for review thereof. A judge or magls-
trate aggrieved
council ‘under paragraph (6) of this subsec-
tion may petition the Judleial Conference of
the United States for review thereof. Except
as expressly provided in this paragraph, all
orders and determinations, {ncluding denlals
of peyjtions for review, shall be final and
conclusive and shall not be reviewable on
appeal or otherwise.

“(11) Each judicial conneil and the Judl-
clal Conference may prescribe such rules for
the conduct of proceedings under this sub-
section, including the processing of petitions
for review, as each
priate. Such rules shall
requiring that— _ ;

“(A) adequate prior notice of any investl-
gation be given In writing to the judge o
magistrate whose conduct 18 the subject of

contain provisions

“(B) the judge Or magistrate whose con-
duct is the subject of the complaint be af-
forded an opportunity to appear (In person
or by counsel) at proceedings ﬁanducted_ by
the investigating panel, 0 present oral and
documentary evidence, t0 compél the attend-
ance of witnesses or the production of docu-
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% for impeachment underjarticle Lof |

vote take such -

by an action of the judiclal

considers to be &ppro-

ments, to cross-examine witnesses, and t0 -

ey be modified by the Judiglal Conferenct;

«(12) No judge or; fpgistrate ‘whose cc&:;% |
- : Lt g o ) i
this’ subsection shall serve upon & fﬁpec% o

duct 15 the subject of an investigation
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| -_q. 'and under the seal of the Court, and shall be

;ima clerk of any court of appeals, at the

1. judielal ofcers and employees
g and empioyees of the Uni
States shall promptly carry into effect

N
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wmhubaiuwdnwtﬂmlmmﬂ?h-
iy Lo vyeatigatlon OT trianl of & judge unfer
sriicle I of the Copstitution. |
~{§8} Except sa expresaly provided in this
siBsecticn, nothlog 1o this subsection shall
e comstrued (o sffsct any other provision of
ends title, the Federsl Rules of Civil Prote-
dure ile Foderal Rules of Criminal Prote-
lure. the Pedsral Rules of Appellate
erocedire, or the Federal Rules of Evidence.
i 18} 'I'ne Court of Claims, the Court:of
Cuskidns snd Patent Appeals, and the Cus-
posaa Court snsll sach prescribe rules, cqgn-
slitésit with the foregoing proviaions of this
sulesctiicn, satabliahing procedures for the
aiing of complsints with respect 1o the cdbp-
duss of any judge of sauch court and for the
1 yekigwiion and resolution of such com-
piaints in investigating and taking actipn
w1th respect to any such complaint, each
wusch court shall have the powers granted 1o
& judicts} councll under this subsection.”|
() ‘The section beading for section 372
of titls 38, United States Code, is amended
to reatl ws follows: .”
w5 w73 Retirement for disability: substit e
rudge on fallure to retire; judicial

{¢} ‘T'he item relating to section 373 1n the
soution analysls for chapter 17 of title 28,
United States Code, 18 amended to read |
{ollows: '

3711 Retirement for disabllity; substlt i
judge on fallure to retire; judicial
dlscipline.”. ’;

AUYMORITY OF THE JUDICIAL CONFERENCE |

sxc. 4. The fourth undesignated paragragih
ot section 331 of title 28, United States Code,
i3 amended to read as follows: \]

“fhe Conference shall make a comprehen-
slve survey of the condition of business in
the courts of the United States and prep re
pians for assignment of judges to or Iro
circuits or districts where necessary. It she
alzo submit suggestions and recommen
tians to the various courts to promote
formity of management procedures and the
sxpediticus conduet of court business.
its discretion, the Conference may m te
necesasry and appropriate orders in the ex-
srcise of its suthority under section 372 of
this titls, and in the performance of |
tﬁ_tharity under such sectionr may, as {8
Conference or through a speclal committ
appointed by the Prealding Officer, hold hea)
ings, take sworn testimony, and issue sub-
poenas and subpoenas duces tecum. Sub-
posnas ahall be issued by the clerk of the
Supreme Court of the United States or

direction of the Chief Justice or his designee

served In the manner provided i
| X n rule &5
of the Federal Rules of Civil Procedure ( )r

subposnas -issued on behalf of the Ui
X _ '~ the UAl
States or an officer or agency thereof.

such orders of the Judicial Conf
. orders _ _ erence.
mnfemnm may also prescribe and mc
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rules for the exercize of authority conferred
by section 372 of this title in accordance with

subsection (¢) of guch section.”.
ADMINISTRATIVE OFFICE OF YUYNITED STATES
COURTS
Sgc. 5. Section 604 of title 28, United States
code, is amended DY adding at the end the

following new subsection:
“(n) (1) The Director shall, out of funds

apprupriated for the operatlon and malnte-
nance of the courts, provide facilities and

ness {ees, at the sale rate as provided In sec-
dministrative and

professional assistance from the Administra-
tive Office of the United States Courts may
be requested by each judiclal council and
the Judicial Conference for purposes of dis-
charging their duties under section 372 of

this title.
“(2) The Director of the Administrative

Office of the United States Courts shall in-
clude In his annual report filed with the Con-
gress under this section a summary of the
number of complaints filed with each judi-
cial council under sectlon 372(c) of this
title, indicating the general nature of such
complaints and the disposition of thoge coIn~
plaints in which action has been taken.”.

AUTHORIZATION OF APPROPRIATIONS

Sec. 6. The e are authorized to be appro-
priated such sums &3 may be necessary to
carry out the provisions of this Act.

EFFECTIVE DATE

qpc. 7. This Act shall becomse gffective On
October 1, 1981.

Amend the title so as to read: “An Act 1o
revise the composition of the judiclal coun-
cils of the Federal judicial circuits, to estab-
lish a procedure for the processing of com-
plaints against Federal judges, and for other

purposes.”.
UP AMENDMENT NO, 1700

Mr. DECONCINI. Mr. President, I move
that the Senate concur In the amend-
ments of the House with an amendment
which I send to the desk.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk regd as
follows:

The Senator from Arizona (Mr. DECONCINI)
proposes &an unprinted amendment nums-
bered 1700.

Mr. DeCONCINI. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it 1s 80 ordered.

The amendment is as foliows:

In lieu of the matter proposed to be in-
serted, insert the following:

SHORT TITLS

“Tudicial Councils Reform angd Judicial Con-
duct and Disability Act of 18807,

JUDICIAL COUNCILS OF THE CIRCUTIIB

sec. 2. (a) Section 332(a) of title 28,
United States Code, is amended to read as
follows:

“(a}(1) The chlef judge of each judiclal
circuit shall call, at least twice in each year
and at such places as he may designate, a
meeting of the judicial council of the circuit,
consisting of— |

“(A) the chief judge of the circult, who
shall preside;

“(B)} that number of circuit judges fixed
by majority vote of all such judges in regu-
lar active service; and

“(C) that number of district judges of the
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circult fixed by maljority vote ot all circuif
judges in regular active service, except that-—
(1) if the number of circult judges fixed

subparagraph shall be no less than two, and

“(i1) if the number of circuit judges fixed
in accordance with gubparagraph |(B) of
this paragraph is six or more, the number
of district judges fixed In accordance with
this subparagraph shall be no less thy

+(2) Members of the council shall serve
ror terms established by & majority vote of
all judges of the circult In regulap actlve

service. _
«(3) The number of circult and district

judges fixed in accordance with parp.gmpm
(1) (B) and (1)(C) of this subsection shall
be set by order of the court of appeals for
the circult no less than 8iX months prior
to a scheduled meeting of the councli 8o
constituted.

“(4) Only circult and district judges In
regular active service shall serve &g Imem-
bers of the council.

(5) No more than one district judge from
any one district ghall serve simultaneously
on the council, unless at least one dlstrict
judge from each district within the clr-
~uit is already serving &s @ member of the
council.

“(8) In the event of the death, resignation,
retirement, Or disability of & memkbteor of the
coutcll, a replacement member shall be des-
ignated to serve the remainder of the un-
expired tlerm by the chief judge of the

circuit.
«(7y Each member of the council shall al-

tend each council meeting unless excused by
the chief judge of the circult.”.

(h) Section 332(¢) of title 28, Tnited
States Code, 18 amended by striking out
“quarterly”’ and ingerting in lleu thereof

“germniannually”.
(c} Section 332(d) of title 28, United

States Code, 18 amended to read 88 follows!

“(d) (1) Each judiclal councll shall make
all necessary and appropriate orders for the
effective and expeditious administration of
justice within 1tg circuit. Each council is au-
thorized to hold hearings, to take BWOIL
testimony, and to issue subpoenas and A1LD-
Subpoenas and gub-
poenas duces tecum shall be issued by the
clerk of the court of appeals, at the direc-
tion of the chief judge of the circulit or his

designee and uxder the seal of toe court,
and shall be served in the manner provided
in rule 45(c) of the Federal Rulez of Clvil

Procedure for subpoenas and esubpoenss
duces tecum issued ON behalf of the United

qQtates or an officer 0T agency thereof.

«(2) All judicial officers and eraployees of
the circuit shall promptly CaITY Iinto eflect
a1l orders of the judiclal councll.

“(3) Unless an impediment to the adrain-~
istration of justlce 18 spvolved, regular busl-
ness of the courts need not be referred o

the council.”.
(d) (1) The sectlion heading for sectiol 332

of title 28, United States Cods, 1B grognded
to read as follOWSB!

g 2332, Judiclal councils of clreuits™.
(2) The item relating to gaction 332 fn the

coction anealysis for chepter 1b of title 28.
United States Code, 18 amended to read 88

1ollowe:
wang  Judiclal counciis of clrcuits.”.
PROTEDURES WITHIN JTUDICIAL coOUNCILS

grc. 3. (a) Section 872 of title o, Unlied

gtates Code, is amended DY adding at thf
end therecf the followlng new Bﬂbﬁﬁc}’iﬂﬂ

district, or D Bt
trate, has engeged in conduct prejudicial 0
the effective and expeditlous inistralion
of the business of the courts, or slleging thas
guch a judge or magistrate 15 unshle o 4
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. tha clerk of the courtiof appeals Ior the cir-
| cult a written com
i, statement of ‘the
. ondct. ,
 «(2) Upon recelpt
der paragraph (1)
clerk shall prompdl
plaint to the chief jndge of the circult, or,
if the conduct comp ' |

chief. judge, to that

ircuit judge in regular
active service next or in'date of commis-
gion (hereafter, for poses of this suhsec-
tion only, inciuded injthe term ‘chief judge’).
The clerk shall simultanecusly transmit &
copy of the complaint to the judge or magis-
irate whose conduct) is the subject of the
complaint,

“(3) After expeditipusly reviewlng a coms-
plaint, the chief judge, by written order
stating his reasons, mgy—

“(A) dismiss the cpmplaint, if he finds it
to be (1) not in conformity with paragraph
(1) of this subsectlgn, (11} directly related
to the meritsof a d n or procedural rul-
ing, or (iii) frivolous; or

“(B) conclude the proceeding if he finds
that appropriate corfective action has been
taken.

The chief judge shall transmit copies of his
written order to the|l complaint and to the
judge or maglstrate| whose conduct 1s the
subject of the compla%lnt.

“(4) If the chief judge does not enter
an order under paragraph (3) of this sub-
gection, such judge ghall promptly—

“(A) appoint hl 1If and equal numbers
of circult and distri¢t judges of the circuit
to a speclal committee to investigate the
tacts and allegations contalned in the com-
plaint;

“(B) certify the complaint and any other
documents pertaining thereto to each mem-
ber of such committeg; and

“(C) provide written notice to the com-
plainant and the judge or magistrate whose
conduct is the subjgct of the complaint of
the action taken under this paragraph.

“(6) Esach co ttee appointed under
paragraph (4) of this subsection shall con-
duct ab-investigation as extensive as 1t con-
siders necessary, and shall expeditiously file
a comprehensive written report thereon with
the judicial council pf the circuit. Such re-
port shall present bpth the findings of the
investigation and the committee’s recom-
mendations for necgssary and appropriate
action by the judicigl council of the circuit.

“(6) Upon receipt{of a report filed under
paragraph (5) of thig subsection, the judicial
council— T i

“(A) may conduct| any additional investi-
gation which it considers to be necessary,

“(B) shall take suych action as is appro-
priate to assure the effective and expeditious
administration of the business of the courts
within the circuit, inrluding, but not limited
| to: any of the followlng actions: |

‘(1) directing the |chief judge of the dis-
trict of the magistrate whaose conduct is the
subject of the complgint ta take such action
asl:l;hel judieial council considers approptiate;

(1) certifylng dizabllity of a judge ap-
pointed . to hold office during good behavior
whose conduct is: tHe subject of the rom-
plaint, pursuant to the procedures and stand-
ards provided under subsegtion (b) © this
section; , % |

 “(ii1) requesting that any such judge ap-
polnted to hold qffic durliylg goodj beg vll;r
voluntarily retire, with the provision that the
- length of service reguirements under| sec-
tion 871 of this titlq shall not apply;
~_ “(lv) ordering tha}, on g temporary basis
for a time certain, mo further cases be as-
313‘_-"%‘51 to any judge magifstra.te whose con-
~duct s the subject of a complaint;
(V) censuring or rgprimanding such judge
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nication; |

“(v1) censuring or reprimanding such judge
or magistrate by means of public announce-
ment; or

“(vil) ordering such other action as it
considers appropriate under the circum-
stances, except that (1) in no circumstances
may the council order removal from office of
any judge appointed to hold office during
good behavior, and (II) any removal of a
magistrate shall be in accordance with sec-
tion 831 of this title and any removal of &
bankruptey judge shall be in accordance with
section 1563 of this title; and

“(C) shall immediately provide writlen
notice to the complainant and to such judge
or magistrate of the action taken under this
paragraph.

“(7) (A) In addition to the authority
granted under paragraph (6) of this subsec-
tion, the judicial council may, 1o its discre-
tion, refer any complaint under this subsec-
tion, together with the record of any assO-
clated proceedings and its recornmendsations
for appropriate action, to the Judicial Con-
ference of the United States. |

“(B) In any case in which the judicial
council determines, on the basis of a com-
plaint and an {nvestigation under this sub-
section, or on the basls of information other-
wise available to the council, that s judge
appointed to hold office during good behavior
has engaged in conduct—

“(1) which might constitute one or more
grounds for impeschment under article I of
the Constitution; oOr

“(ii) which, in the interest of justice, is not
amendable to resolution by the judicial
council,

the judicial council shall promptly certify
such determination, together with any coln-
plaint and a record of any associated proceed-
ings to the Judicial Conference of the United
States.

“(C) A judicial councll acting under au-
thority of this paragraph snall, unless con-
trary to the interests of justice, immediately
submit written notice to the complainant
and to the judge or magistrate whose con-
duct is the subject of the action taken under

this paragraph.

“(8) Upon referral or certification of any
matter under paragraph (7) of this subsec-
tion, the Judicial Conferencegaiter consid-
eration of the prior proceedi¥gs
additional investigation as 1t ‘Ye
propriate, shall by majority voie take such
action, as described in paragraph (6) (B) of

this subsection, as it considers appropriate. If
the Judicial Conference concurs in the deter-

mination of the council, or mskes its own
determination, that constderation of Im-
peachment may be warranted, it shall 80 Cer-
tify and transmit the determination and the
record of proceedings to the House of Repre-
sentatives for whatever actlon the House of
Representatives considers to be necessary.

“(9) (A) In copducting any investigation
under this subsection, the judicial councll,
or & specisl commitiee appointed under para-
eraph (4) of this subsection, shall have full
subpoens powers as provided in section 332
(d) of this title. |

“(B) In conducting any ime:stlgatmn un-
der this subsection, the Judicial Lonference,
or & standing committee appointed by the
Chief Justice under section 331 of this title,
shall have full subpoens poOwers &S provided
jn that section. |

“¢10) A complainant, judfeéhinr cr;f.gfisjtrgg
e chief ju

®

thereof. A complasinant, judge, or magistrate
aggrieved by an action of the judiclal coun-
cil under paragraph (6) of this subsection
may petition the Judicial onference of the
United States for review thereof. The Judi-

cial Conference, or the ing committes
established under sectlon 331 of this titls,
may grant s petition filed by & complainant,
judge, or magistrate under this paragraph.
Except as expressly provided'in thix para-
graph, all orders and determinstions, inctud.-
ing denials of pstitions for review, shall ba
final and conclusive and shall not be judi-
cially reviewable on appeal or otherwise.

“(11} Each judicial councll and ths Ju-
dicial Conference may prescribe such rules
for the cenduct of proceedings under this
subsection, including the pr g of po-
titions for review, as each considers {0 be
appropriate. Such rules shall contain provi-
sions requiring that—

“(A) adegquate prior notice of any investi-
gation be given in writing to the judge or
magistrate whose conduct 13 the sudject of
the complaint;

“(B) the judge or magistrate whose con-
duct is the subiect of the compilalnt de al-
forded an opportunity to appear (in persdn
or by counsel) at proceedings conducied 1Y
the investigating panel, to present oral and
documentary evidence, to compel the Al-
tendance of witnesses or the production of
documents, to cross-ezamine witnesses, and
to present sargument crally or Inv writing;
and

“(C) the complainant be afforded an op-
portunity to appear at proceedings conducted
by the investigating panel], if the panel con-
cludes that the complainant could offer sub-
stantial information.

Any rule promulgated under this subsaction
shall be s matter of public record, and any
such rule promulgated by & judicial councll
may be modified by the Judlcial Confarencs.

“{12) No judge or magisiralé whose con-
duct is the subject of an investigation under
this subsectioa shall serve upon & spacial
committee appointed under paragraph {%)
of this subsection, upon a judicial council,
upon the Judicial Conference, or upén the
standing committee estabilshed under sel-
tion 331 of this titie, until all related pro-
ceedings under this subsectich have bean
finally terminated.

“{13)} No person shall be granted the right
to intervene or to appear as smicus curias
in any proceeding ore a8 judicial council
or the Judicial Conference under this sub-
section.

‘“(14) All papers, documents, and records
of proceedings related to investigations con-
ducted under this subsection shsall be con-
fidential and shall not be disclosed by &any
person ln any proceeding unless—

“(A) the judicial councll of the circuig,
the Judicial Conference of the United States,
or the Senate or the House of Represenia-
tives by resclution, releases any such mata-
ral which is belleved necessary 10 an fm-
peachment investigation or trial of a judge
under article I of the Constitution; or

“(B) authorized in wrillng by the judge
or magistrate who Is tbe subject of the
complaint and by the chief judge of ihe
circult, the Chief Justice, or the ¢
of the standing committee established un-

der section 531 of this title.

“(15) Each written order to implement
any actlon under paragraph (8) (B} of thix
subsection, which s fssued by a judicial
council, the Judicial Conference, of the

to the public through the opr]
clerk’s office of the court of appeals for the
circult. Unless conirary to the interesis of
justice, each such:order issued under this
paragraph shal be! accompanied by written
regsons therefor. . R

«(16) Except as expressly provided In this
subsection, nothing in this subsection shal
be construed to affect any other provisioly
this title, the Federal Rules of Civil -

o \
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sach oxgre ghall hayve the pOwers granted to
adscial counctl under this subsection.”!
(B} The section heading for section 372 ‘of
{itie 45, Dnited States Code, is amended 10
-3 ¥71. Batremsent for disabllity; substitute
judge on failure to retire; judicial
(¢} The item relating to section 373 in the
secilon anslysis for Chapter 17 of title 38,
United Huslsas Code, 13 amended to read as
{oliuws !
~§ ¥73. Betirement for disabllity; substitute
fudge on fallure to retire; judicial
discipline.”.
AUTHORITY OF THE CONFERENCE

pac. 4, 'I'he fourth undesignated paragraph
sid section 31 of title 28, United 8tates Code,
e ainended Lo read a3 101lOWS!:

~Fheg Conference shall make a comprehen-
sive survey of the condition of business In
ifie courts of the United States and prepare
pisihs fuor sssignment of judges to or from
girguits or districts where necessary. It shall
ald0o submit suggestions and recommendsa-
ticn (o the various courts to promote uni-
furmity of mapagement procedures and the
sapeditious conduct of court business. The
onfersnce 18 authorized to exercise the au-
thortty provided in section 373(c) of this
title ws the Conference, or through a stand-
tig caimuunlttee. I the Conference elects to
satablish & atanding commlittee, it shall be
sppoliited by the Chief Justice of all peti-
tivae Tor review ashall be reviewed by thsat
cuminitése. The Conference or the standing
coanoiitiee may hold hearings, take sworn
testimony, issue subpoenas and subpoenas
duces (ecum, and make necessary and ap-
'?rﬁﬁﬂlt& orgers in the exercise of its author-
ily. Subpodnas and subpoenas duces tecum
ahall e lasusd by the clerk of the Supreme
Cxsurt or by the clerk of any court of appeals,
&t thé direction of the Chief Justice or his
deaignee and under the seal of the court,
and ahail De served in the manner provided
in rule 45{c) of the Federal Rules of Civil
i"mcodme {or subpoenas and subpoena duces
tecum 1s5ued on behalf of the United States
Of An officer or any agency thereof. The ¢on-
Terenice may also prescribe and modify rules
Ior the exercise of the authority provided in
section 372{c) of this title. All judicial offi-
cers snd employees of the United States shall
promptly carry into effect all orders of the
Judicial Conference or the standing commit-
te sslablished pursuant to this section.”.

ADMINISTRATIVE OFFICE OF UNITED STATES
COURTS

8xc. 5. Section 604 of title 28, United States
Code, is amended by adding at the end the
ran?gmg new subsection: =
“ }{1) The Director Bhall, out of Iund:
appiopriated for the operation and m_aintefi

‘Ranceé of the courts, provide facilities and

Pay necessary expenses incurred b
X883 . _ ; y the ju-
icial counclis of the circujts and the .:jrul-E

dicial Conference under section 1
Gt rence tion 372 of th
title, Including mileage allowance and wiﬁ

co

this title.
“(2) The Director of the Administrative

Office of the United States Courts shall in-
clude in his annual report filed with the
Congress under thls section a summaly of
the pumber of complaints filed with each
judicial council under section 872(c) of thia
title, indicating the general nature of such
complaints and the disposition of those com-
plaints in which action has been taken.".

AUTHORIZATION OF APPROPRIATIONS

Sgc. 6. There are authorized to be appro-
priated such sums as may be necessary to
carry out the provisions of this Act.

EFFECTIVE DATE

Sgc. 7. This Act shall bécome effective On

October 1, 1981.
Amend the title so as to read: “An Act to

revise the composition of the judicial coun-
cils of the Federal judicial circuits, to estab-
lish a procedure for the processing of com-
plaints against Federa] judges, and for otber

purposes.”’,

Mr. DeCONCINI. Mr. President, this
amendment is in the nature of a sub-
stitute.

It is with great pleasure that T initiate
discussion of this amendment to S. 1873,
the Judicial Councils Reform and Judi-
cial Conduct and Disability Act of 1980.
On October 30, 1979, the U.S. Senate
passed S. 1873, the Judicial Conduct and
Disability Act of 1979. Approximately 2
weeks ago on September 15, 1980, the
House of Representatives passed a simi-
lar bill, HR. 7974, the Judicial Councils
Reform and Judicial Conduct and Dis-
ability Act of 1980.

At the outset, I should like to em-
phasize, however, that I have always pre-
ferred passage of a much stronger judi-
cial discipline bill, such as the Judicial
Tenure Act as passed during the 95th
Congress and subsequently reintroduced
by Senator NUNN and myself in the early
days of the 96th Congress. As I am sure
many Members will remember, this pro-
posal was & great deal more controversial
than the language we have before us
today. That proposal was more in line
with my own views,

I favor the removal sanction of the
Judicial Tenure Act, which I helieve to
be both constitutional and appropriate.
I also believe that there should be an
independent court composed of sitting
article II1 judges to review determina-
tions which are initially reviewed by the
circuit judicial councils. Unforfunately,
the former would not have survived in
the Senate this Congress and the latter
was not found to be acceptable by the
House of Representatives.

'Today’s compromise substitute amend-
ment is at least close to what was orig-
inally envisioned by the Senate this Con-
gress, in that a permanent, independent
standing committee of the judicial con-
ference is authorized to be established.
Suqh a body, while not an independent
review court, will provide for uniformity
of decisions and the building of prece-
dents. The Judicial Conference, the cir-
cuits and the special courts should have
ample opportunity to demonstrate ad-~
herence to the provisions under this leg-
islation: As part of a vigorous oversight
responsibility, I plan to monitor imple~
mentation of the Judicial Conduet and
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examine the way in which specific sanc-
tions are imposed, as well as the-method -
of appellate review of judicial council
decisions, in order to see if statutqry or
other perfecting changes are nec
in the future.

The purpose of the proposed legislation
is to establish a procedure for investigat-
ing and resolving allegations tqat a
member of the Federal judiciary has been
unable to discharge efficiently all the
duties of his or her office by reason of
mental or physical disability or has en-
gaged in conduct prejudicial to the effec-
tive and expeditious administration of
the business of the courts.

The goals of the proposed legislation
are to improve judicial accountabillty
and ethics, to promote respect for the
principle that the appearance of justice
is an integral element of this country's
system of justice, and, at the same time,
to maintain the independence and auton-
omy of the judicial branch of Govérn-
ment.

During the last 15 years, much atten-
tion has been focused on whether Con-
gress should enact a statutory process
as a complement to the existing impeach-
ment process that would enable the jugii-
cial branch to consider and act on com-
plaints of unfitness lodged against Fed-
eral judges. Discussion of this matter has
occurred during a perliod when the judges
of this country are being called upon o
decide an increasing number of sensitive
issues involving the basic functions of our
society and fundamental relationships
between people. It is a time, in other
words, when judges most need to he free
to make the decisions they believe to be
correct. But it is also a time when the
public most needs to retain its faith in
the judiciary and the legal system.

This judicial involvement in controver-
sial issues has coincided in recent years
with a growing disenchantment concern-
ing the trustworthiness of all public ofii-
cials. Thus it is not surprising that dur-
ing this period sentiment in certaln
quarters of Congress emphasized the
need for assuring judicial ethics and ac-
countability.

Legislation on this subject Is not new
to the Senate. Similar bills have been
introduced periodically since the 1940’
More recently, efforts were commenced in
the 90th and 91st Congresses by Senalor
Tydings, while Senator Nuxyn subse-
quently renewed these efforts in the 934,
94th. and 95th Congresses, Last Congress,
the Senate for the first time ever passed
a bill on this subject which was entitled
the Judicial Tenure Act. Unfortunately
this bill died g quiet death in the House
of Representatives when no further ac-
tion was taken by that body. An identical
judicigl tenure proposal, 8. 295, was in-
troduced this Congress by Senator NUa®
and myself. Two other proposals, B. §22
and a part of 8. 6§78, have also been intro-
duced on this subject earlier this Con-
gress.

Since 1968, the Subcommittee on Im-~
provements in Judicial Machinery has
heard from approximately 60 witnesses
gleaning valuable information and in~-
sightful comments in the development of
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thiy legistation. Legislation onh this pub-
ject has attracted a sgninca t amount of
sttention and thought-provoking anal-
ysis. These. efforts have resulted In a

greatly improved and m?)f& arguably ¢on-

ot
Ll
- -

sop yiews 88 more operativnally feaxible
than ihe existing msthod of tmpedcii-

Also, in the last year and a half, all 11
judicial councils have implemented rules
tor the processing of complaints against
pederal judges in response Lo a resolu-
tion lsaued by the Judiclal Conference on
aMarch 9, 1978, However, an examlination
of the various sets of rules adopled by the
respective judicial councils indicates that
they lack uniformity and, In many in-
stances, are silent on lmportant lasues.

5. 1873 would, I believe, go a long way
1owartd remedying the existing defl-
ciencies in the various sets of rules now
in use by the 11 judictal councilas by
strengthening and clarifying thelr power
1o handle compiaints against members
of the Federal judiclaly.

Although. on the whole, the general
caliber of the Federal judiclary haa lLeen
axtremely high, the problem of the unfit
judge iz a serious challenge to our judi-
cial aystem, ‘The Federal courta muat re-
main fres from doubl in order to be
effective. Recent incidents and publicity
regarding zeveral Federal judges have
created an unhasalihy atmoaphere Whal is
threatening the integrity of the judicial
hrafich.

Testimony recelved Dy the Judiclary
Commilies indicates thal problema do
exizt and have existed in the past Tlhme
dificulties that have ot bean adegualely
resolved haveo created the need {or his
ype of legislation.

Currently. 3 judge who i3 unabla 10
discharge eJficiently the duldes of nils or
her office by resson of mental or physic 2
disabilily @r whose conduct s prejudicial
0 Whe eféctiive and expedillous admin-
tration of jusilce may remain on e
benich for o lengihy perisd of ilme D2-
fore hils O her peers gvenlually coRVICES
tiie juddge o relire.

IT this peer Influence ls not effeciive.
Wie ondy resolution may resi with lae
eveniual passing awsy of g judge. Thia
i3 e curvent siluation because here U
0o statulory suthority which provides
Wak complainds may de filed and mel-
ey resived with sdequate due process

Tiwe pubilc ehould e orovided wiih 8
ens W sdege udlciad disahliity or mis-
Weducd thal ik contrary to e malnia-
nan0e of an efective and efficient gov-
enrental syslem.

Tere has been sobie concorn X
4 - regasding the filing of {rivoious

dissallsfied LiUganig Jor
“% Hme porpose of Larasdng judges.
rg?"ﬁ‘ PECH el iégi&lﬁﬁiﬁﬁ will stoay o
ﬁﬁf::}&a 2 e Orad alages of e pro-
Uemdingy nol oniy if ey
“daked o ihe

e mweris D s decision or
PR B, 151 = W@ﬂm It iz ot

ipecied ihat the Bling of a complaint
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for & disciplinary proceeding, confiden-
tiality is assured in most instances.

In & very real sense, however, the
problem addressed in this legislation 1s
more ong of perception than actuality-—
the need to assure the public that formal
orocedures are in place to deal with the
rare instance justifying a disclpinary
tnquiry.

Today's public demands that all
hranches of Government be made ac-
countable for their actlons, including the
Federal judiclary.

I the introduction to the "Standards
Relating to Judicial Discipline and Dis-
ability Retirement,” adopted by the
american Bar Assoclation's house of
delegates tn 1978, 1t 15 stated that!

Tne major purpose of judiclal discipline
i3 not o punizh judges, but 1o prolect the
publlc, preasryve the Integrity of the judicial
procesa, maintaln publlc confidence in the
judlclary. and creale & grealer awWRreness of
proper  Judiclal behavior on the part of
judges emssives

In lght of this fact, it would be un-
wise W lgnore this general national con-
cern for accountabtltty since the success
of the syntem depends on the support of
thie pubitic

1t has been stated that the only exist-
ing meathiod for deallng with an unfit
judge tx removal by impeachment pur-
suant 1o the U S Consatitution.

t think we all recognize that impeach-
ment 18 a cumbersome and unwieldly
Hrocess, a3 evidenced by the fact that in
ararly 200 years only 54 Judges have
nean lmpeached Purthermore, only four
nidgrs have heen removed from office.
It emems unreasonable to assert that only
raur Frederzl judges tn our history have
mishehaved AN even more significant
ndleator la that the last Impeachment
was in 1928, more than 40 years ago.

Wiheny the Pounding Fathers created
sne impeacnment provision they were €nl-
Fstoning 2 nation comprised ¢g handful
ot Siates and a Congress witigs limited
worglnad ‘This lz2 no longer tHE situation.
P many years Congreaa hag been oo
shantbed in everT Inrreasing and rela-
tively more important legislative matlers
aind o2 g resylt the impeachment process
mas fallen inta disuze Betause it i3 not
qsed impeachment has ceased to be 8
sl deterrent $o mizconduct on the
hanrh

Ta {uriher complicate the problem, the
recenlly enacied Federal Omnibus Judge-
shin Actd will. when [{ully implemented,
Lo cren s e number of court of sppesal
and disirict courd judges to 8pproxi-
mataly 2830, The ptojectlons of the Fed-
eral Judiciz]l Cenier estimate that there
=it be & need for 1.000 district judges
ardd 150 cireuit judges by 1830, If Con-
srese nias nob been able o effectively ubil-
za thn impeachment process to dale,
these additional faciors prove thal future
derendencs on impeachment to discipline
Pedersl judzes 1 no longer viable,

The jtriiciary. as well as the public,
sheanld also be nrovided with a less dras-.
sr mesns of diseipline than Impeach-
ment. In addition, we alsp owe Federal
judges s slternative to the stigma wt-
tached % lmpeachment pre ngs,
thote cases where aberrant behavior
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the innocent product of a1 3 . m
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In the long run, we think this will ac-
tually strengthen the judicial branch. ©
The Judiclal Councils  Reform ‘and.
Conduct and Disability Act of 1880 helps
to fill the gap between impeachment and
doing nothing at all by establishing a
procedure for disciplining * ‘members.
which i3 designed to be totally within the
judicial branch--that is, judges will be
judging judges. ,

Although legislation of this type 1s
greatly needed, 8. 1873 is not without its

opponents. Bome believe that this bill is

-
-

£

unconstitutional on several. grounds.
Most of the doubts have arisen from
the view that impeachment:is the only
method of investigating and remedying
judicial misconduct that 18 expressly au-
thorized under the Constitution. It 15
argued that since the Constitution refers
only to impeachment, it has, by implica-
tion, excluded all other modes of judicial
discipline. In analyzing the constitu-~
tional arguments both for and against
the bill, however, an overwhelming ma-
jority of the members of the Judiciary
Committee have concluded that the lan-
cuage of the Constitution does not pro-

hibit enactment of this act.

Opponents who take the exclusivist
view belleve that the inclusion of one
thing is the exclusion of another, that is,
that the impeachment provisions found
in the Constitution exclude all other
torms of judicial discipline. The 8u-
nreme Court, however, applies a com-
monsense approach to constitutional
construction. This method results in
«trict construction in accordance with
the exclusivist view in some cases and
the finding of an implicit grant of au-
thority in other instances.

Taking the commonsgense approach, it
s very uniikely that the intent of the
Constitution was to leave Federal judges
unaccountable for their behavior. Fur-
thermore. the First Congress, whose
Members ncluded many of the Consti-
rution’s framers, enacted a law which
provided for the fining and imprison-
ment. at the court’s discretion, of any
judge convicted of accepting bribes. ‘This
statute is clearly inconsistent with the

views of the exclusivists.

Appellate courts do have the power 10
overrule the illegal declsions of lower
courts and judges. However, this type of
review is an inappropriate remedy in the
event o! aberrant judicial behavior, as
well as problems caused by s mental or
physical disabiilty. - |

1t should be noted that there are two
statutes which currently authorize fhe
judiciary to apply some very general dis-
ciplinary measures. Section 332{d) and
279(h) of title 28 of the United Siates
Code are similar to the two-part stand-
~rd found in 8. 1873, Neither of these

<tatites has been alleged as being LB

threat to the independence: of thejudl- .

the power to enact appropriate legislas -

of the Constitution. This clause: gives
Congress the power o enact legislation::

- -
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S
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judges short of immhmént. Nor is any.

effort made to alter or modify the con-
stitutional im ent process with
this legislation. .

House of Representatives to that effect.
Clearly, this bill is not unconstitutional
since it leaves removal to be instituted by
the House of Representatives, followed by
a trial in the Senate.

The committee emphasizes that the
purpose and goal of these new provisions
is to establish a mechanism which deals
with matters which for the most part fall
short of being subject to impeachment.

-Where impeachment may be appropriate,

traditional constitutional procedures
continue to govern.

It has also been argued that the utl-
lization of any other method short of
impeachment to discipline judges, even
within the judicial branch itself, would
jgnore the concerns of the framers of
the Constitution that members of the
judiciary should be unconstrained from
public pressures or threats from the
other branches of Government.

This legislation protects the- fragile
independence of the judiciary since the
creation of a measure to investigate and
discipline judges does not interfere with
the doctrine of separation of powers, nor
the theory of judicial independence, if
the judicial branch has sole control over
the proceedings.

In addition, under the provisions of
the act, judges are shielded from the

influence of public disapproval with the

substance of the law itself and judicial
intérpretations of it. It is made clear
that with this legislation judges need
not feel threatened by frivolous com-
plaints or those growing out of dissatis-
faction with one of their decisions or

~ procedural rulings. These insufficient

complaints will be screened out and
dismissed. Federal judges are tenured for
life, and should not be harassed in the
legitimate exercise of their duty to in-
ter'g:t;nd apply }:he law. '

-4ne purpose of this legislation is to
remedy matters relating to a judge's

- condition -or conduct which interf
- with his performance and respm:lsibieli:f

ties. ‘And although the comj
_ ArlG  aithougn plainant,
rightfully, may ask for review of a dis-

- - missal, the judicial council ma rcise
issal, the judic: y exe
- Ms.discretion in granting that review. It
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.= -is'to'be expected that it is only in those

” rare cases where the chief judge has not

d the merit of a complaint, that

the council will reexamine a dismissed
complaint about the conduct of & judge.
In conclusion, the committee wishes

to emphasize the overriding principles
governing the act; first, the m&gﬁitinn
that the informal, collegial resolution ol
the great majority of meritorious d.lﬂ-
ability or disciplinary matters 15 to he
the rule rather than the exception. Only
case will it be deemed neces-
sarv to invoke the formal statutory pro-
cedures and sanctions provided for in
the act. Second, under this legislatlon.
circuit council resolution of complaints
remains paramount. The committee
views local consideration and disposition
of the great bulk of complaints as the

preferable course 1o take.
Nevertheless, the authorization for

the establishment of a gtanding commit-
tee of the Judicial Conference of the
United States, which we expect will In
fact come into existence, will assure the

public and the judge of a forum to re-
view those cases where review 1s deemed

advisable.

The proposed legislation will estab-
lish a procedure for investigating and
resolving allegations agalnst members
of the Federal judiclary. Any person call
file & complaint with the chief judge of
the circuit alleging that a judge 1 urn-
able to discharge efficiently his or her
duties by reason of mental or physlcal
disability or that the judge !z engag-
ing in conduct prejudicial to the effec-
tive and expeditious administration of
justice.

In brief. the legislation uses the exiat-
ing circuit councils as the primary
mechanism for the resolution of com-
plaints against Federal judicial officers
A complaint can be flled with the cir-
cuit’s clerk of the court; it then iz Te-
ferred to the chief judge of the cirruil
who is granted broad discretion to rolve
the perceived problem or to dismiss the
complaint if it is frivolous. The chief
judee’s decision is rendered in writing
1{ the chief judge is unable to =olyve the
ccmplaint or dismiss it, he must creats
a special committee to investigale the
facts and allegations in the complaint

The special committee conduris an
investigation as extensive as it congiders
necessary and then files a comprensn-
sive written report with the full judicial
council of the circuit. The judicizl coun-
cil then msay conduct an additional in-
vestigation, and then must takxe such
action “‘as is appropriate to asyure the
effective and expeditious adminisiraiion
of the business of the courls within the
circuit” including actions speciflcalis
delineated in the legislation.

In addition, the circuit councii may

' refer any compiaint to the Judiciail Con-

ferenice of the United Blates, The oo -
cil is required io do 30 i & Judge has
engaged in conduct which mighi con-
stitute grounds for impeachmmeTiy ©F
activity which, in the nierest of lusike.
is not amensable to resolution by ine
judicial cowungeil.

Any complainant who is not salisfed
with a decision of g chiel judye may
petition the judicial council for review
thereof. In sdditdon, nothing o tne legis-

' CONGRESSIONAL RECORD — SENATE

lationn precludes a &0
bringing any matier @
the House 0f Repre
impeachment
Depariment ;
investigation. _ T

This legislation also calls for ihe 18-
rector of the Administrative Office of ibe
U.8. Courts to annuslly report W Lon-
gress on the number of coimplainis t
the nature thereo!, afid the dlapos
of them. -

And lastly, the propossdl leglslaliog
orovides for conslalency in crtudl R
and it improves the functioning of he
judicial councils by providing for district
judge representation. ‘_

The Senate subeliluls SNelainent v
der consideration loday Maked Iy
major substantive clianges IR the HoGad

ol Justige for a T¥UNE

of Itepresentalives amendmanis yegard.
ing the judicin} discipline fEo¥ialons te
5 1873, All ol these modificalicns
strengthienn the Ioizse oroviglons LY
codifying cerlaln procedural righis yes
gnrding complainaniz a 1 Implicaisd
judicianl offlcera atid Ty vequiring the
procedures and insid tullone invalred in
e more o=t W pu bl soruliny

Firal. Dy amending paragraply (104 %
the House provisians, =& DYOCEIYIe 18 3
torth which provides Tor egquality of s
penl rights belween con trininanis ang
judges or magisirales nricfly sialexd =
complalnant, judge or mazgistrale ¥ho i
not satisfled with a fnal orger crf o chied
Jiddge undader paragraph (2 of thc eanse
ayheection may p=etifiom the app? DY ISLE
judicial council for revies ¥ the ohied
jurdgea  deciaion It e uynlipsly thgt
judges or magistrales will cEerrise tiuelf
right to petitlon oy reviey heoagse Lhs
prwers of the chief judge Lnier [parac
eraph 3 are imilesl o Alaniecing s
complaint or comebuding the i A ARG
[ corrective gl haa i‘pc:rtﬁ taxern

sirnetheless in preacyre tepaal fread.
ment between the parides in the pymess,
the right tn petilinon o7 e
rhief ﬁ:iﬁi e'e ardlore Ao the cipeylh fAERS
cil i mrorider to ell e Irdlvidness W
veiivesd in the proeeces]ings

riE Rt

In = aigriiar vein, We
the Judicial Conlerence of e Unilen
saten for review of & desislom of & FBtss
gl eouncil iz proTides o coRnpiairanas
and ludpes oy marstrales Fala@iuiy
(167, 5z modified by the Semals smends
memt, further provides the Jodiciad Oon-
torpree  or the standing omnigmiles 8-
rabliched under amended sotion 13 &
titie 28, Unlel Biales Code, WG G307
Vionary anthotity b gvant or deny 8 pak
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~ number equaling - -
needed for a majority should be required

R ' ]L

-~ in° addition, either a
number one less! than

the petition. To preserve flexibility, how-
ver, the committees felt it unnecessary

—

to set forth every procedure that might

be required to process a complaint. It is'

_ that the Judicial Conference
will exercise its authority to draft rules
in this regard, and that these rules will
be available for public scrutiny.

gecond, and similarly, a ichange Is
made to paragraph (11) of the House-
assed legislation. By adding & new sub-
paragraph (C), the Senate amendment
provides complainants with the poss!-
hility of appearing at proceedings con-
dueted by an investigating panel, if the
panel concludes that the complainant
could offer substantial information. ‘The
investigating panel referred to here 13
likely to be one appointed by a circult
council pursuant to paragraph (4) of the
nroposed legislation. However, it may
also be one utilized by the Judicial Con-
terence, or the standing committee au-
thorized to be established under section
4 of the legislation. The investigating
panel additionally may, if the circum-
stances so require, allow the complain-
ant to be accompanied by legal counsel.

Third, the Senate amendment 8ub-
stantially improves the House bill's ac-
tion relating to the confidentiality of
papers, documents, and records of pro-
ceedings related to investigations. At the
oittset. the House language ‘“‘privileged
against disclosure” is stricken and alter-
native language ‘‘shall not be disclosed”
is inserted. Although assurances were
given that the House bill did not create
an evidentiary privilege, it was thought
advisable to strike the ambiguous lan-
guage.

In addition, the Senate amendment
adds s new paragraph which provides

\iority or &
¥ that

CON

|
L
H

for the granting of a petition, and con-
‘sequently, for review on the substance of

broader goal of insuring public access to
the process ¢reated by this legisiation,

The fourth substantive change meade
to tha House-passed bill is found in sec-
tion 4 of /the substitute amendment.
The House #ill’a reference to the possible
creation of a special commlittee of the
Judicial Conference s stricken. In lieu
thereof, the Senate amendment author-
jzes the conference to exercise the au-
thority pravided in newly created 28
U.8.C. 372(d) as a conference or through
a standing pammlttee. If the conference
chooses to establish a standing commit-
tee, the meimnbers shall be appointed by
the Chief Justice of the United States,
and all petitions for review shall be re-
viewed by that committee. Presumably,
the committee would have a chairman
and would be composed of an odd number
of members.

In addition, it is the Intent of both
the House and Senate Judiclary Com-
mittees that the Chlef Justice carefully
consider not appointing any chief
judges to such a standing committiee.
This is in light of the fact that the chlef
judges sit at the lowest tler of this proce-
dure and also serve as the preslding of-
Acers ol each circuit councll, which are€
the next level of review. Both the“Con-
ference and the standing committee are
empowered {o hold hearings, take sworn
testimony, issue subpenas and sub-
penag duces tecum, and make necessary
and appropriate orders {n the exerclse ot
its authority. All judicial officers and em-
ployees of the United Statles are required
to promptly carry into eflect all orders
of the Judiclal Conference or the stand-
ing committee. The Conference may ad-
dittonally prescribe and modify rules Ior
the exercise of authority contained iIn
the proposed legislation.

The Senate amendment places the en-
tire legislative package on a firmer
foundation. If the Judicial Conference
finds it desirable or necessary to delegate
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for other reports on the impleme
hearings and subsequent perfecting
amendments to the statute. = | . ;-
Before concluding I thank -Senator
KENNEDY, a5 committee chairman, and
Senator THURMOND, as the ranking mi:
nority member, for their supportf and as-
sistance. I also thank Senator NUKN for
his sustained interest in this legislation
and without whom we would not be here
today. Senator BavH also deserves men-
tion for his support. A
In addition, I thank Michael Altler,
counsel for my Subcommiftee: on Im-
provements in Judicial Machigery, for
the many hours he put in drafting, re-
searching, and negotiating for the pas-

sage of this proposal. My staff director, -

Romano Romani, also deserves credit
for his work on this bill. Finally, 1 thank
Ann Woodley for her recent technical
assistance. |

In conclusion, I urge adoption of this
amendment to this much-needed and
long overdue piece of legislation.
® Mr. NUNN. Mr. President, I rise in
support of the substitute compromise
amendment now offered by Senator De-
Concint to 8. 1873, the Judicial Con-
duct and Disability Act. I regret, as he
dces, that the stronger, progressive pro-
visions of fudicial discipline legislation
incorporated in 8. 1423, the Judicial
Tepure Act of 1978 which passed this
body on September 7, 1978 and which

were incorporated in our bill 8. 285 are.

not now included in this legislation.
I regret that it does not provide for

a practical and effective alternative to

impeachment to enforce the constitu-
tional standard of “good behavior” on
the Federal judiciary. I will continue
to try to establish a removal process to
assure judicial accountability. | |
However, I do believe that this com-
promise substitute enables Congress o
take a strong step in the right direction

that the confidentiality right can be I8 responsibility under the propoyéd leg- by providing our Federal judges with
walved in writing by a8 judge or magis- islation. it only has one choice. g@must a mechanism within the Judiciary
trate who is the subject of a complaint. create a standing committee wh «ill branch whereby they can judge thelr col-

This walver must be accomvanied by an
authorization of the presiding fudge of
the investigating panel (be it the chief
judge of the circuit, the Chief Justice of

the United States or the chairman of the reputations will be appointed by the this major step for esta.blis ing a degree
standing committee established under Chief Justice, thus insuring fair, con- of accountability on the eralibench._ -
section 331 of the title 28, United States sistent and high quality decision- Mr. President, let me t k my cpl-
Code). making. league from Arizona for ine diligent

Finally, the Senate amendment adds
an entirely new paragraph to the House-
passed bill. New paragraph (15) requires
that each written order to implement 8
sanctioning sction under paragraph (&
(B} shall be made available to the public
through the appropriate clerk's office of
the circuit court of apvesls. Unless con-
trary to the Interests of justice, each such
order shsll be sccompanied by written
reasons explsining the action. This new

of the judicial councils. the Judicis] Con-
ference of the United Siales, and the
sanding committee which can be es-
{ablished under section 331 of title 28,
United States Code. The exceptioniallow-

consider all petitlons for review. The
membership of this committee will be
open to public scruliny. Undoubtedly,
only judges with untarnished ethical

In addition to those four substantive
changes included in the Senate amend-
ment, both the House and Senate Judici-
ary Commitiees believe that there should

he a continulng dialog between the

iegisiative and judicial branches, and
vigorous oversight by Congress. Section
5 of the proposal requires that the Direc-
tor of the Administrative Office of the
United States Courts shall include in
his annual report filed with the Congress
o summary of the number of complainis
filed with each judicial council under
section 372(¢) of title 28, United States
Code., indicgting their general nature
and the disposition of those upon which
action has been taken.

leagues on the bench. This legislation
represents a decade’s struggle for this
much needed judiclal imprgvements, and
I am gratified that the Sengte has taken

work and tremendous job he has done
in bringing this legislation to the floor.
This bill is & product of his leadership

and the direct result of his diligent work

on this issue over the last geveral years.

I support and applaud his planned vigor-

ous oversight of the review mechanism
established in this legislation®- -~

Mr. MATHIAS. Mr. President, I oppose
the amendment in the nature of a sub-
stitute to the House-passed version of
g 1873, the Judicial Councils Reform

and Judicial Disability Act of 1980,"and

I shall vote against it.

he implementation © .
of the act, as well as possible oversight - -
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alatax L&t Enginges on the
- natsial tndependence.

Siare #ii. ! s gomvinesd sl any

emalatively deviaed seizine WO dizcipline

Feaiiins g Uy el ciher than un-

=i §
sas eead iLe gusrwales of teariess and

wapamd Gad Judges Purome, impeachment
w it wiily Hio sule cwiniituilonal means

Sk 1siarilicg taiscrowmist judges, 1L 1s tha
Aaby erasakitulnaially verinlssible means

ol Glsciilig Pederal judges I Congress
ik waipidernent Vho lnpenchment proc-
ces §5 almilia fwol resurt Lo the leglslalive
e WiSDR 3ts abrriuws corsll tuuonal ob-
stacics Hather 11 aiould (ollow the Con-
cranosnns  expltofly  and  employ the
seiaciubnsnt prweesa 50 ineticulously de-
slaeid Gy sl Fuuinding Futhers. To me
whaad b Ll wmserely the pred erabie way 1o
inaweet 18 3 BIie GIUY Wy

mecgizd f e hwt Delteve that the pro-
sarsdents of hie amendinent have metd
ineily Deayy Durden of demonstrating the
asl fus tpe proposal 1 maade this very
wlih ask yeasr when the Senate debated
% 1¥FY A¥ thal tune, 1 noted the virtual
aswcive of dovumeniad examples of seri-
gue  hedtclml  micanduct necessary (o
ify the raadical slteration of our ‘udi-
sriand gysteq contemplatad by S. 1873. 1
fave revigwmed the extensive hearing rec-
s sadiptied by the House Judiclary
e 1. ME Tide ree on Courts, Civil Liberties
aid e Administratlon of Juslice, and,
{ hase found nothing in this record to
alter my oploton that a judiclal discipline

The tuportance of this lssue cannot be
averesiimated. 11 does not touch upon
wile Pasdlng matier of public interest
or axbe ripple in the current of daily
gvenia. This 18 basie stufl. It is part and
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(By Senator CHARLES McC. MaTHIAS, JR.)

I.ast year, in an article in this Journal,) I
examined the Federal judicial selection proc-
ess, especlally with recard to the dual re-
sponsibility placed upon the United States
3enate by the Constitution:? (1) to advise
the President in his judicial selectlon proc-
ess. and (2) to consent to oOr withhold con-
sent from Presidential nominees. 1 noted
tnen the increased importance of this con-
stitutlonally-mandated selection and confir-
mation process &s a result Of legislation
enscted in the 95th Congress calling for the
addition of 152 new members to the Federal
pench.® Since that time, the Senate Judiciary

Committee not unexpectedly has been busy

reviewing this unprecedented number of
nominees for these new judiclal positions.
Great care has been taken to lnsure that
the Committee's review pxocedures are ade-
quate to the demands posed by this expai-
sion of the Federal judiclarys

But, the nomination and confirmation
process has not been the only issue regarding
the operation and integrity of the Federal
judiciary that congress has concentrated on
recently. Over the past {ew Yyears, the ldes
that we need a statutory scheme for disciplin-
ing Federal judges to supplement the con-
stitutionally-prescribed impeachment proc-
ess has gained momentum. In fact, in 1978,
the Sensate approved S. 1423, the Judicial
Tenure Act. This proposal, which was not
acted on by the House of Representatives
before the close of the 95th Congress, would
have allowed for the non-Congressional re-
moval of judges whose conduct did not con-
torm with the good behavior requirement of
Article III, section 1.5 Its passage Dy the
Senate was a s'gnificant—not to say, omi-
nou~s developmendt.

The House's failure at act on S. 1423, In
the 95th Congress, left proponents of judi-
cial discipline legisiation &t square one, They
had to start the legislative process all over
again when the 86th Congress convened.
And, they did. Subsequently, on October 30,

1979, by a vote of 56-33, the Senate passed

and unwise
result, I voted
Senate Judiclary Committee
of the United States Sensate.

220w THE JUDICIAL CONDUCT AND DISARILITY
ACT WQULD OPERATE o

1t enacted, S. 1873, would create procedures
within all eleven judiclal counclls 7 to deal
with compjaints filled by any person alleging
that a judge is mentally or physically unabie
to discharge efficiently his or her judicial
duties or that the judge is engaging in con-
duct inconsistent with the effective and ex-
peditious administration of the court. The
bill provides that complaints which relate to
the merits of any decision of & judge or any
matter reviewable on appeal are beyond the
jurisdiction of the councils. If the Council
finds that the allegations conform to the
standards prescribed for & complaint, it may
order remedial action, such &s temporarily
precluding a judge from being assigned ad-
ditional cases.® Under no circumstances Inay
the Council order the judge’s removal from
office.

The bill would also establish a Courl on
Judicial Conduct and Disabllity to hear ap-
peals from decisions by the councils. The
Court would be composed of five Article III
judges designated by the Chief Justice of the
United States. The Court may either dismiss
the complaint, affirm Or modify the action of
the Council or reverse or remand the matter
to the Council. If the Court decides that the
interests of justice warrant such action, it
may hold its own de novo hearing. Following
such & hearing, the Court could take certain
prescribed actions, but could not order the
removal of the judge from office.’ Decislons
rendered by the Court would not be subject
to judicial review.

I8 THE JUDICIAL CONDUCT AND DISABILITY ACT
OF 1979 CONSTITUTIONAL?

Acknowledging the serious constitutional
questions surrounding any legislatively-
devised scheme to remove federal judges by
means other than impeachment, the Senate
wisely excluded from the Judiclal Conduct

and Disability Act of 1979, the authority to
remove federal jurists from office. 1 supported
this exclusion. It 18 not an insignificant de-
cision. But, it is not enough. It should not
and must not end the inquiry into the bill's
constitutionality.

In my view, the bill still fails to pass con-
stitutional muster. For me, {mpeachment
{s not only the sole constitutional means of
removing miscreant Jjudges, 1t is the sole
constitutionally permissible means of dis-
cipling federal judges. Alexander Hamil~’
ton. in Federalist 79, underlined this polnt:

“They (federal judges) are liable to be lm-
peached for malconduct by the House of
Representatives and tried by the Senate:
and if convicted, may be dismissed from
holding any other. This is the only provision
on the point which is consistent with the
necessary Iindependence of the judicial
character: and is the only one which we find
in our own Constitution with regpect 10
judges.”

The Founding Fathers were deeply con-
cerned over the conflict between judiclal in-~

against B. 1873 both in the
and on the floor
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parcel of the fabric of the Republic.
The place of Federal judges in qur lives
aul I our constitutional system was ob-

8. 1873.* The bill is pending before the House
i:Judiclary Committee and now. more than any

. = a&_time in the past, the possibility exists that
._ *5 g mﬂm by that observant Econgress will enact legislation to deal with
¥ h visitor, Alexis de Tocgueville in Fallegatmns of judicial misconduct.

18¢1. After noiing that “the American . For the past geveral years, I monitored the -
Judige i3 brought intc | ;- ‘progress of legislative proposals to supple-
- - ht into the political arena |

PudiiaPebdy _ _ lement the impeachment process. I have
s ndent of his own will,” Tocqueville [poured over the hearing records compiled by

dependence and Jjudicial accountabllity.
They were well aware, as Justice Black noted
in his dissent in Chandler v. Judicial Council,
268 U.S. 74, 143 (1970), “that the judges of
the past-—good patriotic judges—had o0cCCa-
sionally lost their freedom and their heads

because of the actions and decrease of other ,
judges. They were determined that no guch

- .‘_"

af ghfﬁ -m_ cﬁmmem; on the importance the Senate Judlclary Committee. I have thing should happen here.” |
& ihe Pederal judiciary as one of the studied the views expressed by the Founding Our Founding Fathers were well &Ware of
-~ fhree  equal, separate, coordinate [Fathers and noted constitutional scholars, the abuses assoclated with & dependent judi-:-
branches of Covernment: . |Based on this review, I concluded that the Giar?i ’{h:ir own fglaenial eB%:rience_g__asJ;g
T piade, the 91‘“?-‘. ert - ‘Judicial Conduct and Disability Act of 1979 as relatea evenis rea aln, were 1rt
mience of the ty and the very ex- 45 of dublous constitutionality, unnecessary in their minds when they’tonvened in Phll8”

Union, are invested in the |

Ands of the j delohia in 1787. Of particular concern
Rands of the . . . judges. Without their ac- | elp n 1787. Of partic

them were the questions of judicial tenurd

F‘ootnotés at end of article.,
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snd the tying of judicial salaries 1o e

enues -of the Crown generated Ir

The authors of the Constitution Enew that

auring much of British history, Jucges
at the King's pleasuré and that the jurist’s

office ended with the death of the monarch.

They were aware that frequently the King.

axercised this prerogative and ordered the re-
moval of & jurlst who displeased himl. The
best known example of this type of judicial
dependence wWas when King James 1
removed Sir Edward Coke who had

the monarch with his stand in favor pf ju-':
dicial independence. To end such abuses, the
British Parliament in 1701 passed tho ct of!
. gettlement which provided that “judges’” .
commissions be made quamdiu se b ges-
serint (during good behavior) and| thelr

aalaries ascertalned and established but up-
on address of both Houses of Parliament,
{t may be lawful to remove them.”

while the Act of Qettlement was & step

toward judicial independence, it di not
-provide for a truly independent judiclary.

Although the Jjudges were safe Ifroq the
whim of the monarch, they were now sub-
ject to the power of address and thus re-
movable by the Parliament for any rgasol.

gignificantly, although the British them-
selves opted for judicial tenure during good
nehavior, they did not extend this measure
of judlcial independence to the ¢ onial
fudiciary. On the contrary, for the mos$ part,
the Royal Governors were instructed tojavold
tgsuing ‘‘good behavior" commissions, thus
making colonial jurists dependent on the
governors' pleasure. Equally distressing to
the colonists was & provision in the Town-
shend Revenue Act of 1767 which pravided
for the payment of judicial salaries dut of
taxes imposed on the colonists bﬂ the
Crown.! |

These restraints of judiclal independence
enraged the colonists. They helped fuél the
csll for rebellion. One of the chief grievances
against the British, catalogued In the De-
caration of Independence, was the Hing's
making the colonlal judges “dependent on
his Will alone, for the Tenure of the Of-
fces. and the Amount and Payment of thelr
Ralaries.” |

The impact ¢f this Brillsh and colonial
precedent was reflected in the early state
constitutions. Much time, effort and thought
was invested by the suthors of the {sta.te
constitutions in crafting procedures govern-
ing judicial independence and judicidl ac-
countability. Most state documents p 'ovide
for judicial tenure during good bebavior;, &a
few limited the length of office to a sef term
of years. Virtuslly all provided for removal
by impeachment. Several incorporated the
British system of address into their | Con-
stitutions. And, & number allowed for im-

peachment on grounds of maladminist ation.’

Although the texts of the documenis ¥ ried,
the concern was constant.? |

It was against this background that the
Founding Fathers met in Philadelphia in the
summer of 1787 to revise the Articles of
Confederation and ultimately to draft g Con-
stitution. As the record indicates, they had
leamed their history lessons well.

The Founding Fathers debated the;lssue
of judicial independence versus judicial ac-

countability at length. They provid us
with an unusually detalled legislative rd -
of thelr efforts. Their actions reflected g keen:
understanding of English and onial
precedant. They were determined to go be-:
vond historical precedent and to eonfer::
upon federal judges a degree of independence .

Iinnaraneleﬁ in the snnals of history.

ﬁoﬂpeciﬂmﬂ? the suthors of the Constitu-
lon knew that the grant of judiciallinde-|

pehidence contained in the Act of Settle-

ment was limited. Judges could still re- |
moved through address by the Parlia%:nent.

- ' to me that our Foundin
. such care to develop the

Footnotes at end of article. |

peach

National Legislature

her article, entitled
American Constitution:
can Precedents’, '“They
thers) hoped to make the Judges free from
popular pressure and from legislatdvs
trol. Thelr purpose was 1o create & U
dependent Judiclary limited e
cumbersome process of impeachment.” ¥
This view 0 the exc

cil, supra, Justice
self and Justice

federal judge is con
takes his oath, he

federal judges who
neither one alone 1o
her banded together can act a8 censor and
him. Under the Constitu-
that can be asserted

But,

ant {0 & resol
is tried by the Senate, sitting as &
phasis supplied) *#
It hes been argued
reagsons for this legisiation |
peachment process 1s cumbersome, unwield-
g. Certainly, 1t 18 difi-
cult to impeach a federsal judge. That was
. the intent of the Founding Fathers; that
was the way they sculpted the Consgtitution

anag time—qonsumin

They conscioysly chose not to adopt such & e€s8 and to otherwise safeguard judicial in-

herel® And, the Founding Fathers dependence, would have endorsed the types

impeachment although that ground Wwas
found in some State Constitutions’ AS

n stated: “so vague & term

nleasure of the Benate.”

[The Foungding Fathers concluded that
the form of |Republican government they
envisioned required & truly independent
judiciary and that neither address nor mal-
administration conformed with their con-
ception.]

What they|could and did accept was &
I system of judicial tenure during good Dbe-
navior coupled with a carefully crafted and
specific proceqdure for dealing with Judicial
misconduct.
tion that federal judges wotuld be held ac-
countable for|their actions through & single
process. That process Was impeachment. The
noted Constitutional scholar and former
genator, Sam Ervin, has written '‘{t)hey
(the Founding Pathers) very carefully pro-
vided for
completely independent of everything but
the Constitution.,”¥® I toco am convinced
that the Founding Fathers considered lm-
ment the sole constitutionally accept-
able means of disciplining rederal judges,
not merely of removing them. This view 15
confirmed by thelr familiarity with history,
their actions at the Constitutional Conven-
tion, and the record of their deliberations.
Thelr refusal to lncorporate into our organlc
iaw address and maladministration waa es-
peciglly signlficant. Thelr fallure to &doptl
an internal system of judicial discipline
similar to thst contailned in Article 1, Bec-
tion b clauses 1 and 2, regarding Congres-
stonal self-discipline is also important.

Finally, the members of the Constitu-
tional Convention reje
trol of the judiclary.
rused to create ‘‘a national fudiclary . . . 0
consist of one or more
and of inferior tribunalg 1o he chosen by the
to hold office during
good behavios.” 1 As Martha Ziskind wrote In
#“Judicial Tenure in the
English and Amerl-
(the Founding Fa-

ey specified in the Constitu-

a federal judiclary that operates

and that is the way it 1s. It is inconceivable;
g Fathers, who took
impeachment. proc=-

cted leglslative con-
They specifically re-

Supreme tribunals,

luslvity of the im-
ent clause has the ringing endorse-
ments oL the late Justices Douglas and Black.
ent in Chandler v. Judicial coun-
Douglas wrlting for him-
Black, provided us with
a very explicit statement of this view of the

Constitution:

i3 independent of every
other judge. He commonly worke with other
are likewlise soverelgn.
r any nums-

jution passed by the House, he
jury. (Em-

+hat one of the primary
is that the im-
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of sanctions and disciplinary procedires mn-

tained withif the Judicial C onduct and Dis-
ability Act. Concern over the dificulty of em-
ploying the impeachment process sHould'hot
blind our judgment; it should not, in the
name of efficlency and expediency, lead us to
adopt unconstituional proposals. BT

But, if Congress should conclude that some
mechanism is necessary to supplement ‘the
impeachment Pprocess, it is not without a
remedy. It need not resort to the legisiative
route with its obvious constitutional ob-
stacles. Rather, it can foliow the _('-f'omtitu-
tlon explicitly and employ the amendment
process 80 meticulously devised by our
Founding PFathers, That 10 me is not only
the preferable way 10 vroceed, 1t 1s the only
way. ,‘

All too often in the past Co . has ene-
acted legislation of questionable valldity, as-
suming that the determination of & bill's
constitutionality is within the sole province
of the Judiclary. In effect, we have said “'we
don't know about the constitutionaslity of
this bill, so let us pass it and let the courts
decide on it |

we must not siccumb 1o this temptation.
We have & responslbﬂlty—-independent ol
that of the J udiclary—to consider carefully
questions of a Dbill's constitutionality. We
cannot lgnore this duty. We can he Wrong;
we can be in error just a8 the Court is onr
occasion; but we have sworn an oath to dls-
charge our duties as rmembers of Congress in
accordance with the Constitutlon. I do not
helleve that we can perform those duties ré-
sponsibly without coming to a conclusion
about whether our contemplated actions &re
constitutional. As Chief Justice Burger has
reminded us: )

“In the performance of assigned constitu-
tional dutles, each branch of goyvernment
myust initially interpret the Constitution,
and the interpretation of its powers by any
pranch 1s due great respect from the

Y concur wholeheartedly. Every member 01
Congress has a solemn duty to assess the
constitutionality of the Judicial Conduct
and Disability Act of 1970. I have done BO.
and I have concluded +that the bill is un-

constitutionsl. |

s THE JUDIDIAL CONDUCT AND DISABILITY ACT
OF 19792 NECESSARY?

documented examples ©0f gserlous judicial
misconduct necessary to justify the radical
alteration of our judiclal system contem-
plated by the Judicial Conduct and Pisabil-

ity Act of 1979. The most that can be sald of
the hearing record 1Is that it shows that
throughout our history at any given time
perhaps a handful of judges has engaged in
seriously objectionable béhavior. In this bill,
a spector is raised which does not exist. A
remedy Is provided where none is needed.
Significantly, the Sepate Judiciary Commit-
tee Report on S. 1873 appeals to concede this
cruclal point: e :

«This Committee recognized that the great
mejority of our existing federal judges per-
form their duties in a dedicated and capable
manner. In & very real sense the problem.
addressed in the Act is paore one of percep-
+jon than actuality—the . eed to assure the
public that procedures are in place 1O deal
with the rare instance justifying ai ingulry .
related to the condition or conduct of &
member of the Judiclary. Stated another Way,
the growing public der d for the account-
ebility of public officials ghould ‘extend 10
the judicial branch. (Emiphasis supplied.) A

Certainly there is ¢ kindjof tide moying in .

the direction of making eyery elerjent of our
goeiety—both public and | private— -

able today: In the Congress, We see this trend -
in the enactment of qunsiine legisiation and
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 make It necomarily right to carry it ov

padigus and call Into question the integrity o
siigir derdeicns or the purity of thelr motives

sk mgpaiation. It must not pass such

sevhieas {1 sddresses 1s “Inore one of percep-
Ve thas actuality.” The burden of proving

By shetr own sdmission, the blll's proponents
L ve ot raade thelr case. To legislate on such
& ldciz besis would De & gTave errTor.

I sddition, it would be premature far
{eagress 10 adopt the Judicial Conduct and
i damiiiity Act at the very time the Judicial
{xasfaretos and every Judicial Council have
taxsic ooncrets action to  clarify and
steengihen the suthority of the Counclls to
deeni with irmtances of judicial misconduct.

Ui Maich 8, 1979, Lhe Judicial Conferencge
sdipted & resclution ing for the promul-
getica by the eleven Judicial Councils of
crocedursl ruajes to process complaints
siisging Judicial conduct inconsistent with
(1o affeciive administration of the business
of the oourts within the circuyit® In re-
sl 1O the Confercnce's March 8 reso-
tuticds, virtually all eleven Counclls have
sdogrtal ruled to implement the Confer-
ssice’s recommendations. For example, on
June 4, 1979, the PFourth Circuit Court ¢f
Apponis adopled & rule creallng a8 process
ta deml with complaints flled against federal
fhwdges., This new system took efflect on
Augusat 1, 1979

f think it 1a fair to say that the actions
{akean Dy Doth the Canference and the
rastoua Qounclils are in large measure at-
tributable to Congressional concern regard-
tag Judicial discipline, especially the Sen-
ale’s passage In 1978 of 8. 1423, the Judicial
Tenure Act. The prononents of the Judicial
Teauwre Act sent a message that was heard
alross: the land and received a reasonable
and rational response from the Judges them-

solves. In view o©of this response, Congress
soutld avold precipitous action now! It

shiould monitor the progress of these newly
implamented Council procedures er

- than &mbarking on the uncharted course

promised by the Judicial Conduct and Dis-
nhlu’q Act of 1979, It {5 entirely possible that
s naw procedures will satisfy the call for
. oggressionally devised mechanism to

supplement the ifmpeachment process. lLet

s tread slowly. Let us recognize that we are
resding on historic ground, comnstitutional
grounsd, ground on which the Founding
Fathars preceded us. Let us give the Judi-
dary & sufficlant opportunity to deal with

e issus of Jjudicial mishehavior on its
own, 2zt C ;

®nally, I believe that it would be unwise
public policy to enact the Judici

| ‘Conduct
~and Disability Act of 1979. It would pose A
direct and serious threat to .the time-
.. honored and constitutionally | enshrined
-+ " principle of judicial Independence. This
principle is worth preserving. It is not a new

principle. It is an anclent one.| Its origih
3: O ong before the

* CONGRESSIONAL RECORD—SENATE

Harodotus, the Greek Historian, in describ-
ing ancient Persla, wrote: |

«“phe Roval judges are men chosen from
among Persians, who continue in office until
they die or they &are convicted of some in-
justice. They determine causes between the
Persians and are the interpreters of the an-
cient Constitutions and all questions re-
ferred to them.”

Our Founding Fathers were worldly mean.
They were scholars. They knew Herodotus
and they were aware that by grafting judi-
cial independence into the Constitution, they
were embodying the wisdom of the ages
into our organic law. In this area, they
were not creating a new experiment in gov-
ernment.

Another very disturbing feature of the
Judicial Conduct and Disability Act of 1879
from the standpoint of judicial independence
ig its failure to deal with clearly frivolous
and non-meritorious complaints with ex-

e ead for this bill i3 OD its proponents. . Dedlency and finality. Unlike the proposal of

the Judicial Conference, the bill does not pro-
vide the Chief Judge of the Circuit with
the authority to dismiss frivolous complaints,
thus putting a quick end to non-meritorious
allegations. Rather, under the Committiee’s
bill, a complalnant is not only assured that
the full Council will review his allegations,
nowever frivolous, but also that if he appeals
the Council’s actions, he can compel the
Court on Judicial Conduct and Disabllity
to decide whether to hear the appeal—a decl-
sion which requires the Court to review the
complaint and the record compiled by the
Councl,

This system insures that the disgruntled
litigant, whose primary purpose 1s to harass
federal judges, will have an unnecessarlly
extended opportunity to work his mischlief,
This process can only have & chilling effect
on federal judges. Will they be deterred from
takinz courageous stands on unpopular issues
by the fear that a dissatisfled litigant wili
seek vengeance through the complaint proc-
ess established under this bill? Is 1t worth
the risk, especlally when we are addressing
what the Senate Judiciary Committee calls

a perception rather than an actuality? I
think not.

The members of Congress would do well
to keep in mind the warning of Professor
Gerald Gunther of the Stanford Law School:

“Federal judges are inevitably in the busi-
ness of rendering controversial declsions. Im-
portant issues and interests are at stake in
the cases before them; and the losing side
frequently and understandably {feels ag-
grieved. With the proliferation of federal
statutes and regulations, the federal judges’
involvement in controversy is bound to grow.
Setting up an unnecessary new channel
which may lend itself to the harassment of
those judges 1s a profoundly disturbing de-
parture from one of the most cherished
values of the American constitutional! sche-
me, that of judicial independence. I recog-
nize that the bill 1s not intended to offer a
channel for losing litigants and interests to
challenge the merits of a judicial decislon,
Yet, over the years, and particularly in recent
months, I have been increasingly troubled
by remarks I have heard that there are people
who 100k forward to the enactment of the
judicial discipline legislation as & way of
getting at judges whom they consider to be
too much to the right or too much to the
left or unpalatable in thelr viewpoint in
some Other respect. It would not require

great imaginsdation for an aggrieved litigant
to formulate complaints formally consistent

with the limited scope 0f the proposed Act,

yvyet in substance motivated by disagreements
on the merits—complaints which, even

though they are dismissed &s frivolous, may
be appealed; procedures which even though
they did not result in sanctions against the

AN

surely serve a8 harassment and would open

the way for one more crack in the fragile

framework of judicial independence.” 2.
CONCLUSION

I am not insensitive to the concern that |
has prompted the sponsors to push for en- |

actment of the Judlcial Conduct and Dis-

ability Act of 1979, Both its proponents and |

1
!

its opponents share a common goal: that the

federal judiclary

be free of corrupt, mishe.

having judges. Where I differ is over the

scope of the problem and the constitution-
elly-permissible. means of addressing 1t--if 1t
wearrants congressional action at all,

FOOTNOTES

1 Mathias “Advice and Consent: The Role
of the Senate in the Judicial Nomination and
Confirmation Process’, 12 Md. Bar Journal
26 (1979).

2(H)e (the President) shall nominate,
and by and with the Advice and Consent of
the Senate, shall appoint Ambassadors, other
public Ministers and Consuls, Judges of the
supreme Court, and all other Officers of the
United States .. ."”

’ The Omnibus Judgeship Act, Pub. L. No.
05-486 created 117 district judgeships and
35 on the appellate level. It 1s anticipated
that by the end of the 86th Congress, the
Senate Judiclary Committee will have also
processed the nominations of approxirpately
45 individuals who were chosen to {ill vacan-
cles created through death or resignation.

¢ As I indlcated last year in this Journal
supra note 1 at 27, I prepared 14 detalled
questions which were submltted to every
judicial nominee during the second session of
the 85th Congress. These questions were¢ de-
signed to elicit responses concerning possible
confiicts of interest—both substantive and
financlal—which might suggest th¢ appear-
anco of impropriety. 8ince that tlme the Ben-
ate Judiciary Committee has adopted on ex-
tensive questionnnaire which Incorporaies
many of the questions that I had originally
propounded. Every nominee must completo
this questionnaire before his nomination will
be consldered by the Commlitiee,

» “The Judges, both of the suprems snd
inferior Courts, shell hold thelr Offices durlng
good Behaviour. .. .”

¢ During the course of the Sanate's consld-
eration of 8. 1873, an amendment to the bill
was offered which would have provided for
the removal of federal judges by means otber
than impeachment. The propossl wag de-
feated by a vote of 80-30. 126 Cong. Rec. 8.
154156 (daily ed Oct. 30, 1979).

' The judicial councils were established b7
the Administrative Office Act of 1939, b3 Btat.
1223, 28 U.S.C. 1223, 28 U.B.C. § 332, § 332(4)
of this law authorizes each councill to "maks
all necessary orders for the effective and £x-
peditious administration of the business of
the courts within the circuit, The districl
court shall promptly carry into eflect ali
orders of the judiclal council.” 8. 1873 18
intended to supplement the provisions now
contained in § 332(d). For a detatled history
of the judicial councils, see, Pish, "The Poi-
itics of Federal Judicial Administration”

(1973).

s Tn addition, the Council could (1) &7~
tify that the judge i3 disabled and t_ﬂg‘gﬂ |
the appointment of a new judge pursuani w
28 U.8.C. 372(b); (2) request that the judgs

voluntarily retire; (3) censure oOT reprimandi

the judge either publicly or privately; &
(4) irddé‘r such athper action as the Councll
deems appropriate.

» Specifically, (125
the 3:1:1911; _(g) certify that the judgzs i8 diz~
abled and trigger the appointment of 8 DEW
fudge pursuant to 28 U.B.C. 372(b); ()
order that, on & temporary basis for & Hmé
certain, no further cases be assigned 1o W2

1.‘._1-;("
;'EI”
.

the Court could (1) aismizs
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