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LOCAL RULES RELATING TO THE ORGANIZATION OF THE COURT
§0.11. Name

The name of the court, asfixed by 28 U.S.C. § 41, 43(a), is "United Sates Court of Appealsfor the
Second Circuit.”

§0.12. Seal

The seal of the court shall contain the words "United States* on the upper part of the outer edge;
and thewords" Court of Appeals’ onthelower part of theouter edge, running fromleft toright; and
the words " Second Circuit” in two lines, in the center, with a dash beneath.

§0.13. Terms

Oneterm of this court shall be held annually at the City of New York commencing on such day in
August or September asthe court may designate. It shall be adjourned to such times and places as
the court may fromtime to time direct.

§0.14. Quorum

@ Two judges shall constitute a quorum. If, at any time, a quorum does not attend on any day
appointed for holding a session of the court, any judge who does attend or, in the absence
of any judge, the clerk may adjourn the court for such time as may be appropriate. Any
judgeattending when lessthan a quorumis present or at any timewhen thecourtisin recess
may make any necessary procedural order touching any suit or proceeding preparatory to
hearing or decision of the merits. (See Part 2, Local Rule 27(f)).

(b) (Interim) Unless directed otherwise, a panel of the court shall consist of three judges. If a
judge of a panel of the court shall cease to continue with the consideration of any matter by
reason of recusal, death, illness, resignation, incapacity, or other reason, the two remaining
judges will determine the matter if they reach agreement and neither requests the
designation of a third judge. If they do not reach agreement or either requests such a
designation, another circuit judgewill be designated by the Clerk to sit in place of the judge
who has been relieved. The parties shall be advised of such designation, but no additional
argument will be had or briefs received unless otherwise ordered.

8§ 0.15. Disclosure of Interested Parties

[ Superceded by FRAP 26.1]



§0.16. Clerk

(See generally Federal Rule 45 of the Federal Rules of Appellate Procedure.)

@ Theclerk'soffice shall be kept at the United States Court House, 40 Foley Square, New York
City, and shall be open from 9:00 o'clock A.M. until 5:00 o'clock P.M. daily, except
Saturdays, Sundays and legal holidays.

(b) The clerk may permit any original record or paper to be taken fromthe courtroomor from
the office upon such statement of need as the clerk may require, and upon receipt for such
record or paper.

(c) When it isrequired that the record be certified to the Supreme Court of the United Sates,
the clerk if possessed of the original papers, exhibits, and transcript of proceedings of the
district court or agency and a copy of the docket entries of that court or agency shall certify
and transmit them and the original papersfiled in this court.

80.17. Clerk'sFees

The clerk charges fees and costs in accordance with 28 U.S.C. § 1913, as posted on this court’s

website. When fees are payable to this court, the payee nameis “ United States Court of Appeals

for the Second Circuit.”

§0.18. Entry of Orders by the Clerk

The clerk shall prepare, sign and enter the following without submission to the court or a judge
unless otherwise directed:

Q) ordersfor thedismissal of an appeal under Rule 42(b) or pursuant to an order of the
court or a judge;

2 procedural orders on consent;
(©)) orders on mandate from the Supreme Court of the United Sates;

4 judgmentsin appealsfromthe United Sates Tax Court based on a stipulation of the
parties.

5) orders and judgments on decisions by the court in motions and appeals. (See Rule
36 of Federal Rules of Appellate Procedure.)



(6) orders scheduling the docketing of the record and filing of briefs and argument,
which may include a provision that, in the event of default by the appellant in
docketing the record or filing the appellant's brief, the appeal will be dismissed by
the clerk;

@) orders dismissing appealsin all cases where a brief for the appellant has not been
filed within nine months of the docketing of the appeal and no stipulation extending
the time for such filing has been filed.

(8) orders of dismissal as provided in Interim Local Rule § 0.29(d).

§0.19. Process

All process of this court shall be in the name of the President of the United States, and shall bein
like form and tested in the same manner as process of the Supreme Court.

§ 0.20. Opinions of the Court

@ Delivery. Opinionswill bedelivered at any time, whether the court isin session or not, and
are delivered by handing themto the clerk to be recorded.

(b) Preservation of Original Opinions. Theoriginal opinionsof thecourt shall befiled withthe
clerk for preservation.

§0.21. Library

Thelibrary of thiscourt shall be open to members of any court of the United Sates and their staffs,
to law officers of the Gover nment, and to members of the bar of this court. 1t shall be open during
such hours asreasonabl e needs require and be gover ned by such regulations asthelibrarian, with
the approval of the court, may prescribe. Books shall not be removed from the building.

80.22. Judicial Conference of the Second Circuit

1.

Purpose. Thereshall beheld annually, at such timeand place asshall be designated
by the chief judge of the circuit, a conference of all the circuit, district and
bankruptcy judges, and magistrate judges, of the circuit for the purpose of
considering the state of business of the courts and ways and means of improving the
administration of justice within the circuit. It shall be the duty of each circuit and
district judgeinthe circuit, in active service, and each bankruptcy judge serving for
aterm pursuant to 28 U.S.C. § 152, to attend the conference unless excused by the
chief judge. The circuit justice shall be invited to attend.



Sessions. A portion of the conference, to be known as the " executive session” shall
be for the judges alone and shall be devoted to a discussion of matters affecting the
state of the dockets and the admini stration of justice throughout the circuit. At other
sessions of the conference, members of the bar, to be chosen as set forth in the
succeeding paragraph, shall be members of the conference and shall participatein
its discussions and deliberations.

Members of the Bar. Members of the conference from the bar shall be selected to
refl ect a cross-section of lawyer swho currently practice beforefederal courtsinthis
circuit; members should be willing and able to contribute actively to conference
purposes. Inorder to assure that fresh views are represented, no judge may invite
the same individual more than two years out of any five. The membership shall be
composed of the following:

@ The presidents of the state bar associations of the three states of the circuit
and a member from each of such associations to be designated by their
respective presidents with a view to giving appropriate representation to
various areas of the state.

(b) Each United Sates Attorney of the circuit or an Assistant United States
Attorney designated by the United States Attorney.

(© The Public Defender (or an assistant designated by the Public Defender) for
any district within the circuit, and a representative of a community defender
organization, authorized to act generally in any district, designated by the
president of such organization.

(d) Such number of invitees by the circuit justice, and the active and senior
circuit and district judges, as the judicial council may determine for each
conference.

(e Such additional number of lawyers as shall be selected jointly by the chief
judge and the conference chairperson in light of their competence and
interest in the subject or subjects to be considered at the conference. These
conference members also shall be selected to reflect a cross-section of
lawyerswho currently practice beforefederal courtsinthiscircuit, and may
include:

() Member s of county and local bar associationsin thecircuit, selected
in consultation with their respective presidents, reflecting the
geography and the relative size and activity in federal litigation of
those associations,



(f)

(9)

(h)

(i)

(i) Thedean, or other representative of the faculty of law schoolswithin
the circuit;

@iil)  Members of Sate/Federal Judicial Councils within the circuit
(including especially state court chief judges or chief justices);

(iv)  Members of the United States Senate and House of Representatives
with a particular interest in the work of the federal courts;

(V) Former presidents of the American Bar Association residing or
practicing in the Second Circuit; the current member of the Board of
Governorsof the American Bar Association fromthe Second Cir cuit;
the current member of the Standing Committee on the Federal
Judiciary of the American Bar Association from the circuit; the
chairperson of such committeeif residing or practicinginthecircuit;
and the president, former presidents, and the executivedirector of the
American Law Ingtituteif residing or practicing in the circuit;

(vi)  Members of the staff of federal courts within the circuit not
enumerated elsewherein thisrule.

Any retired Justice of the Supreme Court of the United Statesresiding within
the circuit, any present or former Attorney General of the United Sates
residing or practicing within the circuit, and any circuit or district judge of
the circuit who has resigned such office.

The Director (or, if the Director isunableto attend, the Director's designee)
of the Administrative Office of the United Sates Courts, and the Director (or
designee) of the Federal Judicial Center.

The circuit and district court executives and clerks of the courts within the
circuit.

Member s of the committee provided for in paragraph 4 of thisRule, and past
chairpersons and executive secretaries of such committee.

Committee. To assist in the conduct of the conference (other than the executive
session), the chief judge shall appoint annually, subject to the approval of the
judicial council, members of a committee to be known asthe Planning and Program
Committee. The committee, whose members shall be appointed to staggered three-
year terms, shall include the presidents of the state bar associations of the three
states of the circuit and such number of judges and members of the bar of the circuit



as the chief judge may determine.

Chairperson. The chief judge may also appoint a conference chairperson to be
selected from among the active judges of the circuit.

Representative to the Judicial Conference of the United States.

(@)

(b)

(©

(d)

Three months before the date of the Judicial Conference of the Second
Circuit at which the district judge member of the Judicial Conference of the
United Sates fromthe Second Circuit isto be chosen, the chief judges of the
district courtsof thecircuit, acting together asa nominating committee, shall
nominate no more than three active district judges of the circuit (not
excluding one of their own number) as candidates for the office of district
judge member from the Second Circuit. The names of the nominees will be
mailed to all the judges of the circuit and to the clerk of the court of appeals,
who isthe secretary of the conference, at least thirty days before the date of
the executive session of the Circuit Judicial Conference.

Additional active district judges may be put in nomination (1) from the floor
at the executive session in replacement of any nominee of the chief judges
who is disabled or declinesto stand, and (ii) from the floor at the executive
session by written nomination signed by at least one-fourth of the judges of
thecircuit. The one-fourth requirement shall not include vacant judgeships
or judgeshipsfor which commissionshave been signed but the nomineeshave
not been sworn and have not taken office at the time the nominating petition
is signed. No judge may sign more than one such nomination and such
nomination may not include more than one judge.

Thejudgereceiving a plurality of the votes of the active judges of the circuit
will be the circuit's choice. Voting will be by secret, written ballot. Any
judge who expectsto be absent fromthe meeting may sendin a judge's ball ot
unsigned and enclosed in an inner, sealed envelope, to the secretary of the
conference provided that the ball ot reachesthe secr etary befor ethe executive
meeting is convened.

No judge may succeed himself or herself to a second successive term by
election and no judge of any district court may succeed a judge from the
same district unless at least three years have elapsed since the expiration of
such earlier judge's term; however, in the case of a judge who is a member
of the Executive Committee of the Judicial Conference of the United States,
such judge may be elected to a second successive termin order to continue
eligibility to serve on the Executive Committee.



(e In the event that it is not convenient to conduct at a Judicial Conference the
election referred to herein, such election may be conducted by mail ballot
following action by the nominating committee, according to such procedures
as that body may establish.

8 0.23. Dispositionsin Open Court or by Summary Order
[ Superceded by Second Circuit Local Rule 32.1]
§0.24. Complaints With Respect to Conduct of Judges

[ Superceded July 1, 1987 by the Rules of Judicial Council of the Second Circuit Governing
Complaints against Judicial Officersunder 28 U.S.C. 8372(c). See Court’ swebsite, Forms Page.]

§0.25. Equal Accessto Justice Act Fees

Applications authorized by 28 U.S.C. §2412(d)(1)(B) shall be filed within 30 days of this court's
judgment, and petitions for review authorized by 5 U.S.C. 8504(c)(2) shall be filed within 30 days
of the agency's fee determination. Applications and petitions shall be filed with the clerk of this
court (original and four copies), served on all parties, and submitted on form AO 291. (A T1080
Motion Information Statement is also required.)

§0.26. Permissive Review After Appeal of a Magistrate's Judgment to the District Court

Petitions for leave to appeal authorized by 28 U.S.C. 8636(c)(5) shall be filed with the clerk of this
court (original and four copies) within 30 days of the District Court's judgment and shall be served
on all parties.

80.27. Certification of Questions of State Law

Whereauthorized by statelaw, this Court may certify to the highest court of a state an unsettled and
significant question of state law that will control the outcome of a case pending before this Court.
Such certification may be made by this Court sua sponte or on motion of a party filed with the clerk
of this Court. Certification will be in accordance with the procedures provided by the state's
legidlature or highest state court rules, e.g. Conn. Public Act No. 85-111; New York Court of
Appeals Rule500.7. Certification may stay the proceedingsin this Court pending the state court's
decision whether to accept the certification and its decision of the certified question.

§0.28. Death Penalty Cases.

Thisrule describes the administration of capital casesin this Court. Capital case, as used in this
rule, means any application in this Court, to which the person under sentence is a party, that



challenges, defends, or otherwise relates to the validity or execution of a death sentence that has
been imposed. Capital casesordinarily will be heard by panels composed in the manner described
herein. The Court, however, may deviate fromthese procedures; their publication doesnot give any
litigant a right to require that they be followed.

(1)

)

©)

Certificate of Death Penalty Case. Upon the filing of any proceeding in a district
court of this circuit or in this Court challenging a sentence of death imposed
pursuant to a federal or state court judgment, each party in such proceeding must
file a Certificate of Death Penalty Case with the Clerk of the Court of Appeals. A
Certificate of Death Penalty Case must also be filed by the U.S. Attorney upon the
return of a verdict recommending a sentence of death in a district court of this
circuit.

The Certificate must be in the form provided as annexed to these rules, or in
substantially similar form, and must set forth the names, telephone numbers and
addresses of the partiesand counsdl; the proposed date of execution of the sentence,
if set; and the emergency nature of the proceedings, if applicable.

A special tracking docket is maintained by the Clerk of this Court for all casesin
which a district court of this circuit has imposed a sentence of death, and for all
proceedingsinadistrict court of thiscircuit or in this Court challenging a sentence
of death imposed pursuant to a federal or state court judgment.

Preparation and Transmittal of the Record. Upon the filing of a notice of appeal
froman order under 18 U.SC. § 3731, 28 U.SC. §1291, or 28U.SC. §1292(a)(1)
in a death penalty case in the district court, the Clerk of the district court and
appellant's counsel must immediately preparetherecord for theappeal. Therecord
must be transmitted to this Court within five days of the filing of the notice of appeal
unless such order is entered within twenty-one (21) days of the date of a scheduled
execution, in which casetherecord must betransmitted immediately by an expedited
means of delivery.

Monitoring of Cases and Lodging of Relevant Documents. The Clerk of the Court
of Appealsisauthorized to monitor the status of scheduled executions and pending
litigation in connection with any case within the geographical boundaries of this
circuit wherein a warrant or order setting an execution date has been entered, and
to establish communicationswith all partiesandrel evant stateand/or federal courts.
The Clerk may direct parties to lodge with this Court five copies of (1) all relevant
portions of previous state and/or federal court records, or theentirerecord, and (2)
all pleadings, briefs, and transcripts of any ongoing proceedings. The Clerk may
docket such materialsin advance of this Court'sjurisdiction, under a miscellaneous
docket, pending receipt of a notice of appeal or application in such case. This




(4)

miscel laneous docket case is closed upon the opening of a regularly docketed case
in this Court, or upon other final disposition of the case without its reaching this
Court (for example, a reversal of the sentence or conviction which is not appealed,
or a carrying out of the execution).

Capital Case Pool and Panels.

(@)

(b)

(©

(d)

(€

(f)

Capital Case Pool. The capital case pool of judges consists of all active
judges of the Court and those senior judges who have filed with the Clerk a
statement of willingness to serve on capital case panels.

Capital Case Panel. Upon receipt of a notice of appeal from the district
court, an application for a certificate of appealability, or other application
to this Court for relief in a capital case, the Clerk dockets the case and
assignsit to a capital case panel (except as provided in paragraph 5 of this
rule). A capital case panel consists of three judges, of whom at least oneis
an active judge of the Court.

Sdection. Judges are assigned to capital case panels by random drawing
from the capital case pool. If ajudgeisunable to serve, that judge's name
is returned to the pool after a replacement has been drawn. In the event a
random drawing results in the names of three senior judges having been
selected, the name of thethird such senior judgeis set aside and the selection
process continues until an active judge's name is drawn; after the active
judge'sname hasbeen drawn, thethird senior judge'snameisreturned to the
pool.

Rotation. A judge drawn from the capital case pool to serve on a capital
case pand is not returned to the pool until the pool is exhausted. When the
pool has been exhausted, the Clerk prepares a new capital case pool and
selects capital case panels from the pool in like manner.

Replacement. If any judge serving on a capital case panel is unable to
continueto serve, areplacement isdrawn fromthe capital case pool, and the
judge ceasing to serve on the pandl is returned to the pool.

Duties of Capital Case Panel. A capital case panel assigned to a particular
capital case handles all matters pertaining to that case, including but not
limited to the merits of a direct appeal and of all petitions for collateral
review, motions for stay of execution, motions to vacate a stay of execution,
applications for a certificate of appealability, motions for an order
authorizing the district court to consider a second or successive application




©)

(6)

(7)

(9)

for habeas cor pus, appeal s from subsequent petitions, and remands fromthe
United States Supreme Court.

When practical, a capital case panel hearing a direct appeal from a death
sentenceimposed infederal court hearstogether withit the direct appeal s of
co-defendants, at least to the extent they involve issues in common with the
appeal of the person sentenced to death. Non-common issuesin the appeals
of co-defendants may be severed and assigned to an ordinary panel.

Applications for Certificate of Appealability. Applications for a certificate
of appealability are referred initially to a single judge of the capital case
panel, who has authority to grant the certificate. If the singlejudge does not
grant the certificate, the application is referred to the full panel for
disposition by majority vote.

Original Petitions. All original applications for habeas corpus relief filed in the

Clerk's officein a capital case arereferred to a judge on the capital case panel in
accordance with the approved operating procedures of this Court. Such an
application ordinarily is transferred to the appropriate district court.

Ruling on Certificate of Appealability. This Court may rule on a certificate of

appealability whether or not a formal request is made of this Court, either as a
preliminary matter or as part of a meritsreview of the case.

Saysof Execution and Motionsto Vacate Orders Granting Say of a Federal or State

Court Judgment.

(@)

(b)

(©

Limits on Says of Execution. Notwithstanding any provision of this
paragraph 7, stays of execution are not granted, or maintained, except in
accordancewithlaw. Thus, the provisions of thisparagraph 7 for astay are
ineffective in any case in which such stay would be inconsistent with the
limitations of 28 U.S.C. § 2262, or any other governing statute.

Emergency Motions. Emergency motions or applications are filed with the
Clerk of the Court of Appeals. If time does not permit the filing of a motion
or applicationinpersonor by mail, counsel may communicatewiththeClerk
and obtainthe Clerk's permissionto filethe motion by telefacsimile. Counsel
are encouraged to communicate with the Clerk by telephone as soon as it
becomes evident that emergency relief will be sought from this Court. The
motion or application must contain a brief account of the prior actions, if
any, of this Court and the name of the judge or judgesinvolved in such prior
actions.

Documents Required for Motions for Say or to Vacate Say. The party

10



(d)

moving for a stay of execution of a sentence of death or to vacate a stay must
filethe original and four (4) copies (a total of five) of the motion and serve
all parties. A copy of the documents listed below must be attached to the
original and to each copy of the motion. If time does not permit, the motion
may be filed without attachments, but the movant must file the necessary
copiesassoon aspossible. (If therespondent (the Sateor the U.S. Attorney)
has indicated to the petitioner that it does not seek to oppose the stay
immediately and the petitioner statesthisfact inthepetition, thesedocuments
need not be filed with the application but must be filed within ten (10) days
after the applicationisfiled.)

) The indictment or other accusatory instrument;
(i) The judgment of conviction containing the sentence of death;
(@il1)  The petition or complaint filed in the district court;

(iv)  Theopinionof thedistrict court setting forth thereasonsfor granting
or denying relief;

(V) Thedistrict court judgment granting or denying relief;
(vi)  Thedistrict court order granting or denying a stay, and the statement
of reasons for its action;

(vii)  The certificate of appealability or order denying a certificate of
appealability;

(viii)  Acopy of each state or federal court opinion or judgment bearing on
the issues presented in the motion in cases in which appellant was a

party;
(ix)  Acopy of the docket entries of the district court; and
x) A copy of the notice of appeal.

Automatic Stays. Inany casein which a sentence of death has been imposed
by a district court of this circuit, or by a state court within the circuit,
execution of the sentence of death is automatically stayed upon the filing of
a notice of appeal fromthejudgment of conviction or a notice of appeal from
the denial of the first application in federal court seeking relief from the
sentence of death. The clerk must promptly enter an order implementing the
stay. Unless vacated or modified, the stay provided by this subparagraph

11



(€)

(f)

(9)

remains in effect until the expiration of all proceedings available to the
person sentenced to death (including review by the United States Supreme
Court) as part of the direct review of the judgment of conviction or of the
denial of suchfirst application. Thestay may bemodified or vacated by the
assigned panel at any time.

Other Says. A stay of any duration up to that specified in subparagraph
7(f)(1) may be ordered in any case by the assigned capital case panel, upon
the affirmative vote of any judge of that panel.

Duration of Says: Terminology. Use of thefollowing terminol ogy to specify
the duration of a stay denotes the durations specified below:

0] If, in granting a stay of execution of a sentence of death, the Court or
judge indicates that the stay shall be in effect "for the standard
duration" under this rule, this signifies that, unless vacated or
modified, the stay remains in effect until the expiration of all
proceedings available to the person sentenced to death (including
review by the United States Supreme Court) as part of the direct
review of the judgment of the district court, or of the Court of
Appealsin the case of an original petition filed there.

(i) If, in granting a stay of execution of a sentence of death, the Court or
judgeindicatesthat the stay shall bein effect "for the duration of the
appeal,” this signifies that, unless vacated or modified, the stay
remains in effect until the Court's mandate issues. Absent an order
to the contrary preceded by timely notice to counsel, the mandate
does not issue until the time for filing a petition for rehearing has
expired, or, if such a petition hasbeenfiled, until the petition and any
petition for rehearing in banc have been determined.

Says in Relation to Petitions for Rehearing.

0] Petitions for rehearing accompanied by petitions for rehearing in
banc are circulated to all judges of the capital case pool
simultaneously with thecirculation of the petition for rehearing tothe
assigned capital case panel. Judges participating in the petition for
rehearing in banc may vote on a stay of execution of a sentence of
death immediately, without waiting for the action of the assigned
panel asto the petition for rehearing.

(i)  Astay of execution of a sentence of death pending disposition of the

12



(h)

(i)

()

petition for rehearing and the petition for rehearing in banc is
granted upon the affirmative vote of any two judges digible to
participate in a rehearing in banc.

All stay applications must be filed with the Clerk of the Court. In each case
in which the Court orders a stay of execution, the Clerk of the Court issues
awritten order in the name of the Court specifying the duration of the stay.

During non-businesshours, emergency stay applications must bedirected to
an assigned representative of the Clerk (the duty clerk), whose telephone
number is left with the courthouse security officers. The duty clerk must
immediately advise the members of the assigned panel of the filing of an
emergency stay application.

In the event the member s of the assigned panel cannot bereached by the duty
clerk, the duty clerk advises the judge of the court assigned at that time to
hear emergency applications of the filing of an off-hours emergency stay
application. Notwithstanding the provisions of subparagraphs 7(e) and
7(g)(ii), the applications judge may stay an execution until such time asthe
application can be placed before the assigned panel or the Court in banc.

13



UNITED STATES COURT OF APPEAL Sfor the SECOND CIRCUIT
CERTIFICATE OF DEATH PENALTY CASE

DISTRICT COURT

U.S.D.C. DOCKET NUMBER

LOCATION (CITY)

DATE PETITION FILED

[CASE CAPTION], Fee Status
Petitioner,
-V.- Paid IFP
Respondent. | FP Pending

COUNSEL FOR PETITIONER
(Name, Address & Telephone Number)

COUNSEL FOR RESPONDENT
(Name, Address & Telephone Number)

PETITIONER’'SNAME, PRISONER I.D. #, INSTITUTION OF INCARCERATION, ADDRESS & TELEPHONE NUMBER

THISCASESARISESFROM: State Court Judgment .

Federal Court Judgment

Complete each of the following statements applicable to this case:

1. EXECUTION HASBEEN SCHEDULED FOR

(Date)
2. A verdict recommending a sentence of death wasrendered on

(Date)

EXPLANATION OF EMERGENCY NATURE OF PROCEEDINGS (attach pages, as necessary).

HASPETITIONER PREVIOUSLY FILED CASESIN FEDERAL COURT? YES NO
(If yes, givethe Court, caption, docket number, filing date, disposition, and disposition date).

DOESPETITIONER HAVE CASES PENDING IN OTHER COURTS? YES NO
(If yes, givethe Court, caption, docket number, filing date, and status..)

| HEREBY CERTIFY UNDER PENALTY OF PERJURY THAT THE FOREGOING ISTRUE AND CORRECT.

Signature

Typeor Print Name

NOTE: THE COURT OF APPEALSPERIODICALLY WILL REQUEST CASE STATUSREPORTS. PARTIESARE UNDER A
CONTINUING AFFIRMATIVE OBLIGATION TO IMMEDIATELY NOTIFY THE UNITED STATES COURT OF
APPEALSFOR THE SECOND CIRCUIT OF ANY CHANGES OR ADDITIONSTO THE INFORMATION CONTAINED
ON THISFORM.
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Interim 8 0.29. Non-Argument Calendar

(@

(b)

(©)

(d)

Thefollowing appeal s or petitionsfor review, and any motionsfiled thereon, will be
initially placed on the Non-Argument Calendar:

An appeal or petition for review, in which a party seeks review of the denial

of -

1 A claim for asylum under the Immigration and Nationality Act
(H INA” );

2. A claim for withholding of removal under the INA;

3. A claimfor withholding or deferral of removal under the Convention
Against Torture (* CAT”); or

4, A motion to reopen or reconsider an order involving one of the

claimslisted above.

Proceedings on the Non-Argument Calendar will be disposed of by a three-judge
panel without oral argument unlessthe Court transfer sthe proceeding to the Regul ar
Argument Calendar.

To the extent practicable, the Clerk’ s Officewill promptly identify proceedingsto be
placed on the Non-Argument Calendar and issue scheduling orders for them upon
the receipt of the certified record. The scheduling order will informthe partiesthat
the proceeding has been placed on the Non-Argument Calendar. Any party to a
proceeding on the Non-Argument Calendar may request to have the proceeding
transferred to the Regular Argument Calendar. Such a request shall not be made by
motion but must be included in the party’s brief, identified by a separate heading,
and will be adjudicated in conformity with Federal Rule of Appellate Procedure
34(a)(2) and Local Rule 34(d)(1). In its discretion, the Court may at any time
transfer a proceeding from the Non-Argument Calendar to the Regular Argument
Calendar. Upon the transfer of a case from the Non-Argument Calendar to the
Regular Argument Calendar, no briefsmay befiled, other than those specified inthe
scheduling order, unless leave of Court isobtained. The Court may at any time sua
sponte, with noticeto theparties, tentatively transfer a proceeding mistakenly placed
on the Regular Argument Calendar to the Non-Argument Calendar.

The Civil Appeals Management Plan shall not apply mandatorily to proceedings on
the Non-Argument Calendar. However, any party to a proceeding on the Non-
Argument Calendar may request a conference under the Civil Appeals Management
Plan, which will be promptly provided. A request for a conference will not alter a
scheduling order.

An appeal or petition for review on the Non-Argument Calendar may be dismissed
by theClerkif, 15 daysafter the due date, the party seeking areview hasfailed tofile
itsbrief. Thefiling of a motion for an extension of time to file a brief does not stay

15



or alter anexisting deadline. If therespondent or appelleefailstofileitsbrief by the
due date, the Clerk may calendar the proceedings for decision as early as 15 days
following the due date.

FEDERAL RULESOF APPELLATE PROCEDURE AND
LOCAL RULES SUPPLEMENTING FEDERAL RULESOF
APPELLATE PROCEDURE

TITLEI. APPLICABILITY OF RULES

Rule 1. Scope of Rules; Title
€)] Scope of Rules.
D These rules govern procedure in the United States courts of appeals.

2 When these rules provide for filing amotion or other document in the district court,
the procedure must comply with the practice of the district court.

(b) [Abrogated]

(© Title. Theserulesareto be known as the Federal Rules of Appellate Procedure.

Rule 2. Suspension of Rules

Onitsown or aparty’ smotion, acourt of appeals may — to expedite its decision or for other good

cause— suspend any provision of theserulesin aparticular case and order proceedingsasit directs,
except as otherwise provided in Rule 26(b).

TITLE II. APPEAL FROM A JUDGMENT OR ORDER OF A DISTRICT
COURT

Rule 3. Appeal as of Right — How Taken
@ Filing the Notice of Appeal.

Q) An appeal permitted by law as of right from adistrict court to acourt of appeals may
be taken only by filing a notice of appeal with the district clerk within the time
allowed by Rule 4. At the time of filing, the appellant must furnish the clerk with
enough copies of the notice to enable the clerk to comply with Rule 3(d).

2 An appdllant’ sfailureto take any step other than thetimely filing of anotice of appea

does not affect the validity of the appeal, but is ground only for the court of appeals
to act as it considers appropriate, including dismissing the appeal .

16



(b)

(©)

(d)

©)

(4)

An appeal from ajudgment by amagistrate judge in acivil caseistaken in the same
way as an appeal from any other district court judgment.

Anappeal by permission under 28 U.S.C. § 1292(b) or an appeal in abankruptcy case
may be taken only in the manner prescribed by Rules 5 and 6, respectively.

Joint or Consolidated Appeals.

(1)

)

When two or more parties are entitled to appeal from a district-court judgment or
order, and their interests make joinder practicable, they may file a joint notice of
appeal. They may then proceed on gppeal as a single appellant.

When the parties have filed separate timely notices of appeal, the appeas may be
joined or consolidated by the court of appeals.

Contents of the Notice of Appeal.

(1)

)

©)

(4)

©)

The notice of appeal must:

(A)  specifytheparty or partiestaking the appeal by naming each onein the caption
or body of the notice, but an attorney representing more than one party may
describe those parties with such terms as “al plaintiffs,” “the defendants,”
“the plaintiffs A, B, et a.,” or “al defendants except X”;

(B)  designate the judgment, order, or part thereof being appealed; and

(C)  name the court to which the appeal is taken.

A pro se notice of appeal is considered filed on behalf of the signer and the signer’s
spouse and minor children (if they are parties), unless the notice clearly indicates
otherwise.

In a class action, whether or not the class has been certified, the notice of apped is
sufficient if it names one person qualified to bring the appeal as representative of the
class.

An appeal must not be dismissed for informality of form or title of the notice of
appedl, or for failure to name a party whose intent to appeal is otherwise clear from
the notice.

Form 1 in the Appendix of Formsis a suggested form of a notice of appeal.

Serving the Notice of Appeal.

(1)

The district clerk must serve notice of the filing of a notice of appeal by mailing a
copy to each party’ scounsel of record — excluding the appellant’s— or, if aparty is
proceeding pro se, to the party’ slast known address. When adefendant inacriminal
case appeal s, the clerk must al so serve acopy of the notice of appeal onthe defendant,
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either by persona service or by mail addressed to the defendant. The clerk must
promptly send acopy of the notice of appeal and of the docket entries— and any later
docket entries— to the clerk of the court of appealsnamed inthenotice. Thedistrict
clerk must note, on each copy, the date when the notice of appeal was filed.

2 If aninmate confined in an institution files anotice of appea in the manner provided
by Rule 4(c), the district clerk must also note the date when the clerk docketed the
notice.

3 The district clerk’ s failure to serve notice does not affect the validity of the appeal.
The clerk must note on the docket the names of the parties to whom the clerk mails
copies, with the date of mailing. Service is sufficient despite the death of a party or
the party’ s counsel.

(e Payment of Fees. Upon filing anotice of appeal, the appellant must pay thedistrict clerk al
required fees. The district clerk receives the appellate docket fee on behalf of the court of

appeals.

Rule3.1. Appeal from a Judgment of a Magistrate Judgein a Civil Case
[Abrogated]

Local Rule 3(d). Mailing of Notice of Appeal by Clerks of District Courtsto Clerk
of Court of Appeals

The clerks of the district courts shall mail to the clerk of the court of appeals copies of notices of
appeal in all cases and not simply in those described in FRAP 3(d).

Rule 4. Appeal as of Right — When Taken
@ Appeal in a Civil Case.

Q) Timefor Filing a Notice of Appeal.

(A) Inacivil case, except as provided in Rules 4(a)(1)(B), 4(a)(4), and 4(c), the
notice of appeal required by Rule 3 must befiled with thedistrict clerk within
30 days after the judgment or order appealed from is entered.

(B) WhentheUnited States or its officer or agency isaparty, the notice of appea
may be filed by any party within 60 days after the judgment or order appealed
fromis entered.

2 Filing BeforeEntry of Judgment. A noticeof appeal filed after the court announces
adecision or order — but before the entry of the judgment or order — is treated as
filed on the date of and after the entry.

3 Multiple Appeals. If one party timely files a notice of appeal, any other party may

file anotice of appea within 14 days after the date when the first notice wasfiled, or
within the time otherwise prescribed by this Rule 4(a), whichever period ends | ater.
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4) Effect of a Motion on a Notice of Appeal.

(A)

(B)

If aparty timely filesin the district court any of the following motions under
the Federal Rules of Civil Procedure, the time to file an appeal runs for al
partiesfromtheentry of the order disposing of the last such remaining motion:

(i)
(i)

(iii)

(iv)
(V)
(vi)

(i)

(iii)

for judgment under Rule 50(b);

to amend or make additional factual findings under Rule 52(b),
whether or not granting the motion would alter the judgment;

for attorney’ sfees under Rule 54 if the district court extends the time
to appeal under Rule 58;

to ater or amend the judgment under Rule 59;
for anew trial under Rule 59; or

for relief under Rule 60 if the motion is filed no later than 10 days
after thejudgment is entered.

If aparty files anotice of appeal after the court announces or enters a
judgment — but before it disposes of any motion listed in Rule
4(a)(4)(A) — the notice becomes effective to appeal a judgment or
order, in whole or in part, when the order disposing of the last such
remaining motion is entered.

A party intending to challenge an order disposing of any motion listed
in Rule 4(a)(4)(A), or a judgment altered or amended upon such a
motion, must fileanotice of appeal, or an amended notice of appeal —
in compliance with Rule 3(c) — within the time prescribed by this
Rule measured from the entry of the order disposing of the last such
remaining motion.

No additional feeisrequired to file an amended notice.

5) Motion for Extension of Time.

(A)

(B)

The district court may extend the time to file a notice of appeal if:

(i)

(i1)

aparty so movesno later than 30 days after thetime prescribed by this
Rule 4(a) expires; and

regardless of whether its motion is filed before or during the 30 days
after the time prescribed by this Rule 4(a) expires, that party shows
excusable neglect or good cause.

A motion filed before the expiration of the time prescribed in Rule 4(a)(1) or
(3) may be ex parte unless the court requires otherwise. 1f the motionisfiled
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(6)

(7)

(©)

after the expiration of the prescribed time, notice must be given to the other
parties in accordance with local rules.

No extension under this Rule 4(a)(5) may exceed 30 days after the prescribed
time or 10 days after the date when the order granting the motion is entered,
whichever islater.

Reopening the Timeto Filean Appeal. Thedistrict court may reopen the time to
filean appeal for aperiod of 14 days after the date when its order to reopenisentered,
but only if al the following conditions are satisfied:

(A)

(B)

(©)

the court finds that the moving party did not receive notice under Federal Rule
of Civil Procedure 77(d) of the entry of the judgment or order sought to be
appealed within 21 days after entry;

the motion is filed within 180 days after the judgment or order is entered or
within 7 days after the moving party receives notice under Federa Rule of
Civil Procedure 77(d) of the entry, whichever isearlier; and

the court finds that no party would be prejudiced.

Entry Defined. A judgment or order is entered for purposes of this Rule 4(a):

(A)

(B)

if Federal Rule of Civil Procedure 58(a)(1) does not require a separate
document, when the judgment or order is entered in the civil docket under
Federa Rule of Civil Procedure 79(a); or

if Federa Rule of Civil Procedure 58(a)(1) requires a separate document,
when the judgment or order is entered in the civil docket under Federal Rule
of Civil Procedure 79(a) and when the earlier of these events occurs:

. the judgment or order is set forth on a separate document, or

. 150 days have run from entry of the judgment or order in the civil
docket under Federal Rule of Civil Procedure 79(a).

(b)  Appeal in aCriminal Case.

(1)

Timefor Filing a Notice of Appeal.

(A)

(B)

In acriminal case, adefendant’ s notice of appea must befiled in the district
court within 10 days after the later of:

) the entry of either the judgment or the order being appea ed; or
(i)  thefiling of the government’ s notice of appeal.

When the government is entitled to appeal, its notice of appea must be filed
in the district court within 30 days after the later of:
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)

©)

(4)

©)

(6)

) the entry of the judgment or order being appeal ed; or
(i) the filing of anotice of appea by any defendant.

Filing BeforeEntry of Judgment. A noticeof appeal filed after the court announces
adecision, sentence, or order — but before the entry of the judgment or order — is
treated asfiled on the date of and after the entry.

Effect of a Motion on a Notice of Appeal.

(A) If adefendant timely makes any of the following motions under the Federal
Rules of Criminal Procedure, the notice of appeal from a judgment of
conviction must be filed within 10 days after the entry of the order disposing
of the last such remaining motion, or within 10 days after the entry of the
judgment of conviction, whichever period endslater. Thisprovision applies
to atimely motion:

(1) for judgment of acquittal under Rule 29;

(i)  for a new trial under Rule 33, but if based on newly discovered
evidence, only if the motion is made no later than 10 days after the
entry of the judgment; or

(@iii)  for arrest of judgment under Rule 34.

(B) A notice of appeal filed after the court announces a decision, sentence, or
order — but before it disposes of any of the motions referred to in Rule
4(b)(3)(A) — becomes effective upon the later of the following:

(1) the entry of the order disposing of the last such remaining motion; or
(i) the entry of the judgment of conviction.

(C©)  Avadidnoticeof appeal iseffective— without amendment — to appeal from
an order disposing of any of the motions referred to in Rule 4(b)(3)(A).

Motion for Extension of Time. Upon afinding of excusable neglect or good cause,
the district court may — before or after the time has expired, with or without motion
and notice — extend the time to file anotice of apped for aperiod not to exceed 30
days from the expiration of the time otherwise prescribed by this Rule 4(b).

Jurisdiction. Thefiling of a notice of appeal under this Rule 4(b) does not divest a
district court of jurisdiction to correct a sentence under Federal Rule of Crimina
Procedure 35(c), nor does the filing of a motion under 35(c) affect the validity of a
notice of appeal filed before entry of the order disposing of the motion.

Entry Defined. A judgment or order is entered for purposes of this Rule 4(b) when
it isentered on the criminal docket.
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(©)

(d)

Appeal by an Inmate Confined in an Institution.

Q) If an inmate confined in an institution files a notice of appeal in either acivil or a
crimina case, the notice istimely if it is deposited in the institution’s internal mail
system on or before thelast day for filing. If aninstitution has a system designed for
legal mail, theinmate must use that system to receive the benefit of thisrule. Timely
filing may be shown by a declaration in compliance with 28 U.S.C. § 1746 or by a
notarized statement, either of which must set forth the date of deposit and state that
first-class postage has been prepaid.

2 If aninmatefilesthefirst notice of appeal inacivil case under thisRule 4(c), the 14-
day period provided in Rule 4(a)(3) for another party to file a notice of appeal runs
from the date when the district court dockets the first notice.

3 When adefendant in acriminal case files a notice of appea under this Rule 4(c), the
30-day period for the government to fileits notice of appeal runsfrom the entry of the
judgment or order appealed from or from the district court's docketing of the
defendant’ s notice of appeal, whichever islater.

Mistaken Filingin theCourt of Appeals. If anoticeof appeal ineither acivil or acriminal
caseis mistakenly filed in the court of appeals, the clerk of that court must note on the notice
the date when it was received and send it to the district clerk. The noticeisthen considered
filed in the district court on the date so noted.

Local Rule4(b). Dutiesof all Retained Attorneysin Criminal Casesand all Criminal Justice Act-

(@

(b)

(©)

appointed Attorneys, Motions for Leave to Withdraw as Counsel on Appeal
Where Retained in a Criminal Case or Appointed under Criminal Justice Act,
Duties of Appellate Counsel in the Event of Affirmance.

When a defendant convicted following trial wishesto appeal, trial counsel, whether retained
or appointed by thedistrict court, isresponsible for representing the defendant until relieved
by the Court of Appeals.

If trial counsel was appointed under the Criminal Justice Act, 18 U.S.C. 83006A, and intends
to prosecute the appeal, this court may accept the District Court's finding that the defendant
isfinancially unableto employ counsel and no further proof of the defendant'sindigency need
be submitted unless specifically required.

Any counsel wishing to be relieved on appeal shall, before moving to that end, advise the
defendant that the defendant must promptly obtain other counsel unlessthe defendant desires
to proceed pro se and that if the defendant is financially unable to obtain counsel, a lawyer
may be appointed by this court under the Criminal Justice Act. If the defendant wishes to
have alawyer so appointed on appeal, counsel must seeto it that the defendant receives and
fills out the appropriate application forms, which are available from the office of the Clerk
of this court. If the defendant desiresto proceed pro se, counsel must advise the defendant
of the requirements concerning the time within which the record must be docketed and the
brief filed.
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(d) A motion to withdraw as counsel on appeal wheretheattorneyisretained inacriminal case
or appointed under the Criminal Justice Act must state the reasons for such relief and must
be accompanied by one of the following:

1.

A showing that new counsel has been retained or appointed to represent defendant;
or

Thedefendant'scompleted application for appointment of counsel under the Criminal
Justice Act or a showing that such application has already been filed in the Court of
Appeals; or

An affidavit or signed statement from the defendant showing that the defendant has
been advised that the defendant may retain new counsel or apply for appointment of
counsel and expressly stating that the defendant does not wish to be represented by
counsel but electsto appear pro se; or

An affidavit or signed statement from the defendant showing that the defendant has
been advised of the defendant'srightswith regard to the appeal and expressly stating
that the defendant elects to withdraw the defendant's appeal ; or

A showing that exceptional circumstances prevent counsel from meeting any of the
requirements stated in subdivisions (1) to (4) above. Such a motion must be
accompanied by proof of service on the defendant and the Government and will be
determined, without oral argument, by a single judge. See Local Rule 27.

(e This Local Ruleis supplementary to the Amended Plan to Supplement the Plans Adopted by
the Several District Courts Within the Circuit, as required by the Criminal Justice Act of
1964, 18 U.S.C. 8 3006A, as amended.

Ruleb.

Appeal by Permission

€)] Petition for Permission to Appeal.

(1)

)

©)

To request permission to appeal when an appeal is within the court of appeals
discretion, a party must file a petition for permission to appeal. The petition must be
filed with the circuit clerk with proof of service on all other partiesto the district-court
action.

The petition must be filed within the time specified by the statute or rule authorizing
the appeal or, if no such time is specified, within the time provided by Rule 4(a) for
filing a notice of appeal.

If a party cannot petition for appea unless the district court first enters an order
granting permission to do so or stating that the necessary conditionsaremet, thedistrict
court may amend its order, either on its own or in response to a party’s motion, to
include the required permission or statement. In that event, the time to petition runs
from entry of the amended order.
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(b)

(©)

(d)

Contents of the Petition; Answer or Cross-Petition; Oral Argument.

(1)

)

©)

The petition must include the following:

(A) thefacts necessary to understand the question presented,
(B) thequestion itself;

(C©)  therdief sought;

(D)  thereasonswhy the appeal should be allowed and is authorized by a statute or
rule; and

(E)  anattached copy of:

) the order, decree, or judgment complained of and any related opinion
or memorandum, and

(i)  anyorder stating thedistrict court’ spermissionto appeal or finding that
the necessary conditions are met.

A party may file an answer in opposition or a cross-petition within 7 days after the
petition is served.

The petition and answer will be submitted without oral argument unless the court of
appeals orders otherwise.

Form of Papers; Number of Copies. All papers must conform to Rule 32(c)(2). Except by
the court’s permission, a paper must not exceed 20 pages, exclusive of the disclosure
statement, the proof of service, and the accompanying documentsrequired by Rule 5(b)(1)(E).
Anorigina and 3 copiesmust befiled unlessthe court requiresadifferent number by local rule
or by order in a particular case.

Grant of Permission; Fees; Cost Bond; Filing the Record.

(1)

)

©)

Within 10 days after the entry of the order granting permission to appeal, the appellant
must:

(A)  paythedistrict clerk al required fees; and

(B) fileacost bond if required under Rule 7.

A notice of appeal need not befiled. The date when the order granting permission to
apped is entered serves as the date of the notice of appeal for calculating time under
theserules.

The district clerk must notify the circuit clerk once the petitioner has paid the fees.

Upon receiving this notice, the circuit clerk must enter the appeal on the docket. The
record must be forwarded and filed in accordance with Rules 11 and 12(c).
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Rule5.1.

Rule6.

(@

(b)

Appeal by Leaveunder 28 U.S.C. 8§ 636(c)(5) [Abrogated December 1,

1998]

Appeal in a Bankruptcy Case from a Final Judgment, Order, or
Decree of a District Court or Bankruptcy Appellate Panel

Appeal From a Judgment, Order, or Decree of a District Court Exercising Original
Jurisdiction in a Bankruptcy Case. An appeal to acourt of appeals from afinal judgment,
order, or decree of adistrict court exercising jurisdiction under 28 U.S.C. § 1334 istaken as
any other civil appea under theserules.

Appeal From aJudgment, Order, or Decreeof aDistrict Court or Bankruptcy Appellate
Panel Exercising Appellate Jurisdiction in a Bankruptcy Case.

(1)

)

Applicability of Other Rules. These rules apply to an appeal to a court of appeals
under 28 U.S.C. § 158(d) from afinal judgment, order, or decree of adistrict court or
bankruptcy appellate panel exercising appellate jurisdiction under 28 U.S.C. § 158(a)
or (b). But there are 3 exceptions:

(A) Rules4(a)(4), 4(b), 9, 10, 11, 12(b), 13-20, 22—23, and 24(b) do not apply;

(B) thereferencein Rule 3(c) to “Form 1 in the Appendix of Forms’ must be read
as areference to Form 5; and

(©)  whentheappea isfrom abankruptcy appellate panel, the term “ district court,”
as used in any applicable rule, means “appellate panel .”

Additional Rules. In addition to the rules made applicable by Rule 6(b)(1), the
following rules apply:

(A)  Motion for rehearing.

(i)

(i)

If atimely motion for rehearing under Bankruptcy Rule 8015 isfiled,
the time to appea for al parties runs from the entry of the order
disposing of themotion. A notice of appeal filed after the district court
or bankruptcy appellate panel announces or enters a judgment, order,
or decree — but before disposition of the motion for rehearing —
becomeseffectivewhen the order disposing of themotion for rehearing
is entered.

Appellate review of the order disposing of the motion requires the
party, in compliance with Rules 3(c) and 6(b)(1)(B), to amend a
previously filed notice of appea. A party intending to challenge an
atered or amended judgment, order, or decree must file a notice of
appeal or amended notice of appeal within the time prescribed by Rule
4 — excluding Rules 4(a)(4) and 4(b) — measured from the entry of
the order disposing of the motion.
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(B)

(©

(D)

(iii)

No additional feeisrequired to file an amended notice.

Therecord on appeal.

(i)

(i)

(iii)

Within 10 days after filing the notice of appeal, the appellant must file
with the clerk possessing the record assembled in accordance with
Bankruptcy Rule 8006 — and serve on the appellee — a statement of
theissuesto be presented on appeal and adesignation of the record to
be certified and sent to the circuit clerk.

An appellee who believes that other parts of the record are necessary
must, within 10 days after being served with the appellant’s
designation, file with the clerk and serve on the appellant adesignation
of additional partsto be included.
The record on appeal consists of:

° the redesignated record as provided above,

° the proceedings in the district court or bankruptcy
appellate panel; and

° a certified copy of the docket entries prepared by the
clerk under Rule 3(d).

Forwarding the record.

(i)

(i)

When therecord iscomplete, the district clerk or bankruptcy appellate
panel clerk must number the documents constituting the record and
send them promptly to the circuit clerk together with a list of the
documents correspondingly numbered and reasonably identified.
Unlessdirected to do so by aparty or thecircuit clerk, the clerk will not
send to the court of appeas documents of unusua bulk or weight,
physical exhibits other than documents, or other parts of the record
designated for omission by local rule of the court of appeals. If the
exhibits are unusually bulky or heavy, a party must arrange with the
clerksin advance for their transportation and receipt.

All parties must do whatever else is necessary to enable the clerk to
assemble and forward therecord. The court of appeals may provide by
rule or order that a certified copy of the docket entries be sent in place
of theredesignated record, but any party may request at any time during
the pendency of the appeal that the redesignated record be sent.

Filing the record. Upon receiving the record — or a certified copy of the
docket entries sent in place of the redesignated record — thecircuit clerk must
fileit and immediately notify all parties of the filing date.
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Rule 7.

Bond for Costs on Appeal in a Civil Case

Inacivil case, thedistrict court may require an appellant to fileabond or provide other security in any
form and amount necessary to ensure payment of costs on appeal. Rule 8(b) appliesto asurety on a
bond given under thisrule.

Rule 8.

Stay or Injunction Pending Appeal

@ Motion for Stay.

(1)

)

Initial Motion intheDistrict Court. A party must ordinarily movefirstinthedistrict
court for the following relief:

(A) astay of thejudgment or order of adistrict court pending appeal;
(B)  approva of asupersedeas bond; or

(C)  anorder suspending, modifying, restoring, or granting an injunction while an
apped is pending.

Motion in the Court of Appeals; Conditions on Relief. A motion for the relief
mentioned in Rule 8(a)(1) may be made to the court of appeals or to one of itsjudges.

(A)  The motion must:
(1) show that moving first in the district court would be impracticable; or
(i)  state that, a motion having been made, the district court denied the
motion or failed to afford the relief requested and state any reasons
given by the district court for its action.
(B)  The motion must also include:

(1) the reasons for granting the relief requested and the facts relied on;

(i) originals or copies of affidavits or other sworn statements supporting
facts subject to dispute; and

(iii)  relevant parts of the record.
(C)  Themoving party must give reasonable notice of the motion to al parties.
(D) A motion under this Rule 8(a)(2) must be filed with the circuit clerk and
normally will be considered by apanel of the court. But in an exceptional case

inwhichtimerequirementsmakethat procedureimpracticabl e, the motion may
be made to and considered by a single judge.
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(b)

(©)

(E)  The court may condition relief on a party’ s filing abond or other appropriate
security in the district court.

Proceeding Against a Surety. If aparty gives security in theform of abond or stipulation or
other undertaking with one or more sureties, each surety submits to the jurisdiction of the
district court and irrevocably appoints the district clerk as the surety’s agent on whom any
papers affecting the surety’ sliability on the bond or undertaking may be served. On motion,
asurety’ sliability may beenforced inthedistrict court without the necessity of an independent
action. The motion and any notice that the district court prescribes may be served on the
district clerk, who must promptly mail a copy to each surety whose address is known.

Stay inaCriminal Case. Rule 38 of the Federal Rules of Criminal Procedure governs astay
inacriminal case.

Rule9. Releasein a Criminal Case

(@)

(b)

(©)

Release Before Judgment of Conviction.

Q) Thedistrict court must statein writing, or orally on therecord, the reasonsfor an order
regarding the release or detention of adefendant in acriminal case. A party appealing
from the order must file with the court of appeals a copy of the district court’ s order
and the court’s statement of reasons as soon as practicable after filing the notice of
appeal. An appellant who questionsthefactual basisfor thedistrict court’ sorder must
fileatranscript of therelease proceedingsor an explanation of why atranscript was not
obtained.

2 After reasonable notice to the appelleg, the court of appeals must promptly determine
the appeal on the basis of the papers, affidavits, and parts of the record that the parties
present or the court requires. Unless the court so orders, briefs need not be filed.

(©)) The court of appealsor one of itsjudges may order the defendant’ s rel ease pending the
disposition of the appeal.

Release After Judgment of Conviction. A party entitled to do so may obtain review of a
district-court order regarding release after a judgment of conviction by filing a notice of
appea from that order in the district court, or by filing a motion in the court of appealsif the
party hasalready filed a notice of appeal from the judgment of conviction. Boththe order and
thereview are subject to Rule 9(a). The papersfiled by the party seeking review must include
acopy of the judgment of conviction.

Criteriafor Release. The court must makeitsdecision regarding releasein accordance with
the applicable provisions of 18 U.S.C. 88 3142, 3143, and 3145(c).
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Local Rule9. Releasein Criminal Cases

An application pursuant to Rule 9(b) shall contain in the following order:

Rule 10.

(@)

(b)

1.

the name of appellant; the District Court docket number of the case; the offense of
which appellant was convicted; the date and terms of sentence; and the place where
appellant has been ordered confined,;

the facts with respect to whether application for bail has been made and denied, and
the reasons given for the denial, if known; and the facts and reasons why the action by
the District Court on the application does not afford the relief to which the applicant
considers himself entitled;

a conci se statement of the questionsinvolved on the appeal, with sufficient factsto give
the essential background and a showing that the questionson appeal arenot frivolous;

such other matters as may be deemed pertinent;

a certificate by counsel, or by applicant if acting pro se, that the appeal is not taken
for delay.

The Record on Appeal

Composition of theRecord on Appeal. Thefollowingitems constitute therecord on appeal:

(D
(2)
3

the origina papers and exhibits filed in the district court;
the transcript of proceedings, if any; and

a certified copy of the docket entries prepared by the district clerk.

The Transcript of Proceedings.

D

Appellant’s Duty to Order. Within 10 days after filing the notice of appeal or entry
of an order disposing of the last timely remaining motion of atype specified in Rule
4(a)(4)(A), whichever islater, the appellant must do either of the following:

(A)  order from thereporter atranscript of such partsof the proceedings not already
on file as the appellant considers necessary, subject to alocal rule of the court
of appeals and with the following qualifications:

() the order must be in writing;

(i) if the cost of the transcript isto be paid by the United States under the
Criminal Justice Act, the order must so state; and

(iii)  theappelant must, within the same period, fileacopy of the order with
the district clerk; or
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(©)

(d)

(B) fileacertificate stating that no transcript will be ordered.

2 Unsupported Finding or Conclusion. If the appellant intends to urge on appeal that
afinding or conclusion is unsupported by the evidence or is contrary to the evidence,
the appellant must include in the record a transcript of al evidence relevant to that
finding or conclusion.

(©)) Partial Transcript. Unlessthe entire transcript is ordered:

(A)  the appellant must — within the 10 days provided in Rule 10(b)(1) — filea
statement of the issues that the appellant intends to present on the appeal and
must serve on the appellee a copy of both the order or certificate and the
statement;

(B) if the appellee considers it necessary to have atranscript of other parts of the
proceedings, the appellee must, within 10 days after the service of the order or
certificate and the statement of the issues, file and serve on the appellant a
designation of additional partsto be ordered; and

(C)  unlesswithin 10 daysafter service of that designation the appellant has ordered
all such parts, and has so notified the appellee, the appellee may within the
following 10 days either order the parts or move in the district court for an
order requiring the appellant to do so.

4 Payment. At thetime of ordering, a party must make satisfactory arrangements with
the reporter for paying the cost of the transcript.

Statement of the Evidence When the Proceedings Were Not Recorded or When a
Transcript IsUnavailable. If thetranscript of ahearing or trial isunavailable, the appellant
may prepare a statement of the evidence or proceedings from the best available means,
including theappellant’ srecollection. The statement must be served on the appellee, who may
serveobjectionsor proposed amendmentswithin 10 daysafter being served. Thestatement and
any objections or proposed amendments must then be submitted to the district court for
settlement and approval. As settled and approved, the statement must be included by the
district clerk in the record on appeal.

Agreed Statement asthe Record on Appeal. In place of the record on appeal as defined
in Rule 10(a), the partiesmay prepare, sign, and submit to the district court a statement of the
case showing how the issues presented by the appeal arose and were decided in the district
court. Thestatement must set forth only those factsaverred and proved or sought to be proved
that are essential to the court’s resolution of the issues. If the statement is truthful, it —
together with any additionsthat the district court may consider necessary to afull presentation
of theissues on appeal — must be approved by the district court and must then be certified to
the court of appeals astherecord on appeal. Thedistrict clerk must then send it to the circuit
clerk within the time provided by Rule 11. A copy of the agreed statement may be filed in
place of the appendix required by Rule 30.
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Correction or Modification of the Record.

If any difference arises about whether the record truly discloses what occurred in the
district court, the difference must be submitted to and settled by that court and the
record conformed accordingly.

If anything material to either party is omitted from or misstated in the record by error
or accident, the omission or misstatement may be corrected and a supplemental record
may be certified and forwarded:

(A) onstipulation of the parties,

(B)  bythedistrict court before or after the record has been forwarded; or

(C©) by thecourt of appedls.

All other questions as to the form and content of the record must be presented to the
court of appeals.

Forwarding the Record

Appellant’s Duty. An appellant filing a notice of appeal must comply with Rule 10(b) and
must do whatever elseisnecessary to enable the clerk to assemble and forward the record. If
there are multiple appeals from ajudgment or order, the clerk must forward a single record.

(e
1)
(2
3
Rule 11.
(@
(b)

Duties of Reporter and District Clerk.

(1)

)

Reporter’sDuty to Prepareand Filea Transcript. The reporter must prepare and
fileatranscript as follows:

(A)  Upon receiving an order for atranscript, the reporter must enter at the foot of
the order the date of its receipt and the expected completion date and send a
copy, so endorsed, to the circuit clerk.

(B)  If thetranscript cannot be completed within 30 days of the reporter’ sreceipt of
the order, the reporter may request the circuit clerk to grant additional time to
completeit. The clerk must note on the docket the action taken and notify the
parties.

(C©)  When atranscript is complete, the reporter must file it with the district clerk
and notify the circuit clerk of the filing.

(D) Ifthereporter failstofilethetranscript ontime, thecircuit clerk must notify the
district judge and do whatever el se the court of appeals directs.

District Clerk’s Duty to Forward. When the record is complete, the district clerk
must number the documents constituting the record and send them promptly to the
circuit clerk together with a list of the documents correspondingly numbered and
reasonably identified. Unless directed to do so by a party or the circuit clerk, the
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(©)

(d)
(€)

()

(9)

district clerk will not send to the court of appeal sdocuments of unusual bulk or weight,
physical exhibits other than documents, or other parts of the record designated for
omission by local rule of the court of appeals. If the exhibits are unusually bulky or
heavy, a party must arrange with the clerks in advance for their transportation and
receipt.

RetainingtheRecord TemporarilyintheDistrict Court for Usein PreparingtheAppeal.
Thepartiesmay stipulate, or thedistrict court on motion may order, that thedistrict clerk retain
the record temporarily for the parties to use in preparing the papers on appeal. In that event
the district clerk must certify to the circuit clerk that the record on appeal is complete. Upon
receipt of the appellee’ s brief, or earlier if the court orders or the parties agree, the appellant
must request the district clerk to forward the record.

[Abrogated.]
Retaining the Record by Court Order.

Q) The court of appeals may, by order or loca rule, provide that a certified copy of the
docket entries be forwarded instead of the entire record. But a party may at any time
during the appeal request that designated parts of the record be forwarded.

2 The district court may order the record or some part of it retained if the court needsit
while the appeal is pending, subject, however, to call by the court of appeals.

(©)) If part or all of the record is ordered retained, the district clerk must send to the court
of appeals a copy of the order and the docket entries together with the parts of the
original record allowed by the district court and copies of any parts of the record
designated by the parties.

Retaining Parts of the Record in the District Court by Stipulation of the Parties. The
parties may agree by written stipulation filed in the district court that designated parts of the
record be retained in the district court subject to call by the court of appeals or request by a
party. The parts of the record so designated remain a part of the record on appeal.

Record for a Preliminary Motion in the Court of Appeals. If, before the record is
forwarded, a party makes any of the following motions in the court of appeals:

for dismissal;

for release;

for a stay pending appeal;

for additional security on the bond on appeal or on a supersedeas bond; or
for any other intermediate order —

thedistrict clerk must send the court of appeal sany partsof the record designated by any party.
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Local Rule 11. Exhibits

(@)

(b)

(©)

(d)

(€)

Thedistrict court may, by rule or order, direct that any or all exhibits need not be filed with
the clerk upon their offer or receipt in evidence but may be retained in the custody of the
attorney (or of a party not represented by an attorney) who produced them, unless an appeal
istaken, in which event the following provisions of thisrule shall apply.

The parties are encouraged to agree with respect to which exhibits are "necessary for the
determination of the appeal.” See Rule 11(a). In the absence of agreement, the appellant
shall, not later than 15 days after the filing of the notice of appeal, serve on the appellee a
designation of the exhibits the appellant considersto be necessary. If the appellee considers
other exhibitsto be necessary, the appellee shall servea cross-designation upon the appellant
within 10 days after service of appellant's designation.

Except as provided in paragraph (d), it shall be the duty of any attorney or party having
possession of an exhibit designated pursuant to paragraph (b) of thisrule, promptly to make
such exhibit or a true copy thereof available at the office of the clerk of the district court. The
clerk of thedistrict court shall transmit all such exhibitsto the clerk of the court of appealsas
part of the record pursuant to Rule 11(b). Exhibits which have not been designated shall be
retained by the clerk of thedistrict court or, if the district court has authorized their retention
by an attorney or party pursuant to paragraph (a) of this rule, by such attorney or party, but
shall be transmitted to the clerk of the court of appeals on the request of that court acting on
the motion of any judge thereof or on the motion of a party showing good cause for failureto
include any such exhibit in the attorney's designation.

Documentsof unusual bulk or weight and physical exhibitsother than documentsshall remain
in the custody of the attorney or party who produced them. The attorney or party retaining
custody of the documents shall permit inspection of them by any other party and shall be
responsiblefor having themavailable at the argument inthe court of appeal sif they have been
designated, and for their later production if subsequently requested by the court of appealsas
provided in the last sentence of paragraph (c) of thisrule.

This rule does not relieve the parties of their obligation under Rule 30 to reproduce in an
appendix to their briefs or in a separate volume, see Rule 30(g), exhibits (other than those
described in paragraph (d) of thisrule) to which they "wish to direct the particular attention
of the court."

Rulel2. DocketingtheAppeal; FilingaRepresentation Statement; Filing the

(@)

(b)

Record

Docketingthe Appeal. Upon receiving the copy of the notice of appeal and the docket entries
from the district clerk under Rule 3(d), the circuit clerk must docket the appeal under thetitle
of the district-court action and must identify the appellant, adding the appellant’s name if
necessary.

Filinga Representation Statement. Unlessthe court of appeal s designates another time, the

attorney who filed the notice of appeal must, within 10 days after filing the notice, file a
statement with the circuit clerk naming the parties that the attorney represents on appeal .
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(© FilingtheRecord, Partial Record, or Certificate. Uponreceivingtherecord, partial record,
or district clerk’s certificate as provided in Rule 11, the circuit clerk must file it and
immediately notify all parties of the filing date.

Interim Local Rule 12.1. Acknowledgment and Notice of Appearancein All
Appeals

@ Upon completion of the appeal docketing requirements, the clerk sends all parties to the
appeal a docketing notice assigning a docket number and enclosing a copy of the appellate
docket sheet. Within 14 calendar days after receiving the docketing letter, all parties must
complete and return to the clerk the Acknowledgment and Notice of Appearance form,
available on the court’ swebsite. Counsel of record listed on the formmust be admitted inthis
court. Thisform satisfies the requirements of FRAP 12(b).

(b) An attor ney who appearsin a case on behalf of a party or an amicus curiae must file a notice
of appearance at the time the attorney enters the case in the form available on the court’s
website.

TITLE IIl. REVIEW OF A DECISION OF THE UNITED STATES TAX
COURT

Rule13. Review of a Decision of the Tax Court
(@ How Obtained; Timefor Filing Notice of Appeal.

Q) Review of adecision of the United States Tax Court is commenced by filing anotice
of appeal with the Tax Court clerk within 90 days after the entry of the Tax Court’s
decision. At thetimeof filing, the appellant must furnish the clerk with enough copies
of the notice to enable the clerk to comply with Rule 3(d). If one party filesatimely
notice of appeal, any other party may file a notice of appeal within 120 days after the
Tax Court’s decision is entered.

2 If, under Tax Court rules, a party makes atimely motion to vacate or revise the Tax
Court’s decision, the time to file a notice of appeal runs from the entry of the order
disposing of the motion or from the entry of a new decision, whichever is later.

(b) Notice of Appeal; How Filed. The notice of appeal may be filed either at the Tax Court
clerk’ sofficein the District of Columbiaor by mail addressed to the clerk. If sent by mail the
notice is considered filed on the postmark date, subject to 8§ 7502 of the Internal Revenue
Code, as amended, and the applicable regulations.

(© Contentsof the Notice of Appeal; Service; Effect of Filingand Service. Rule 3 prescribes
the contents of anotice of appeal, the manner of service, and the effect of itsfiling and service.
Form 2 in the Appendix of Formsis a suggested form of a notice of appeal.



(d)  TheRecord on Appeal; Forwarding; Filing.

Q) An appea from the Tax Court is governed by the parts of Rules 10, 11, and 12
regarding therecord on appeal from adistrict court, thetime and manner of forwarding
and filing, and the docketing in the court of appeals. Referencesinthoserulesandin
Rule 3to thedistrict court and district clerk areto beread asreferring to the Tax Court
and its clerk.

2 If an appeal from aTax Court decision istaken to more than one court of appeals, the
original record must be sent to the court named in thefirst notice of appeal filed. Inan

appeal to any other court of appeals, the appellant must apply to that other court to
make provision for the record.

Rulel14. Applicability of Other Rulestothe Review of a Tax Court Decision
All provisions of theserules, except Rules4-9, 15-20, and 22-23, apply to thereview of aTax Court

decision.

TITLE 1IV. REVIEW OR ENFORCEMENT OF AN ORDER OF AN
ADMINISTRATIVE AGENCY, BOARD, COMMISSION, OR OFFICER

Rule15. Review or Enforcement of an Agency Order — How Obtained;
Intervention

@ Petition for Review; Joint Petition.
Q) Review of an agency order iscommenced by filing, within the time prescribed by law,
a petition for review with the clerk of a court of appeals authorized to review the
agency order. If their interestsmakejoinder practicable, two or more personsmay join
in a petition to the same court to review the same order.
2 The petition must:
(A)  nameeach party seeking review either in the caption or the body of the petition
— using such terms as “et al.,” “petitioners,” or “respondents’ does not
effectively name the parties;

(B)  name the agency as a respondent (even though not named in the petition, the
United States is arespondent if required by statute); and

(C)  specify the order or part thereof to be reviewed.
(©)) Form 3 in the Appendix of Formsis a suggested form of a petition for review.
4 In thisrule “agency” includes an agency, board, commission, or officer; “petition for

review” includesapetition to enjoin, suspend, modify, or otherwisereview, or anotice
of appeal, whichever form isindicated by the applicable statute.
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(b)

(©)

(d)

(€)

Application or Cross-Application to Enforcean Order; Answer; Default.

(1)

)

©)

An application to enforce an agency order must be filed with the clerk of a court of
appealsauthorized to enforcethe order. If apetitionisfiledto review an agency order
that the court may enforce, a party opposing the petition may file a cross-application
for enforcement.

Within 20 daysafter the application for enforcement isfiled, therespondent must serve
on the applicant an answer to the application and file it with the clerk. If the
respondent fails to answer in time, the court will enter judgment for the relief
requested.

The application must contain aconcise statement of the proceedingsinwhich the order
was entered, the facts upon which venue is based, and the relief requested.

Serviceof thePetition or Application. Thecircuit clerk must serve acopy of the petition for
review, or an application or cross-application to enforce an agency order, on each respondent
asprescribed by Rule 3(d), unlessadifferent manner of serviceisprescribed by statute. At the
time of filing, the petitioner must:

(1)

)
©)

serve, or have served, a copy on each party admitted to participate in the agency
proceedings, except for the respondents;

filewith the clerk alist of those so served; and

give the clerk enough copies of the petition or application to serve each respondent.

I ntervention. Unless astatute provides another method, a person who wantsto intervenein
aproceeding under thisrule must fileamotion for leaveto intervenewith the circuit clerk and
serveacopy on al parties. Themotion— or other notice of intervention authorized by statute
— must befiled within 30 days after the petition for review isfiled and must contain aconcise
statement of the interest of the moving party and the grounds for intervention.

Payment of Fees. When filing any separate or joint petition for review in acourt of appedls,
the petitioner must pay the circuit clerk all required fees.

Local Rulel5. Application by National Labor Relations Board For Enforcement

of Order

In an application for enforcement by the National Labor Relations Board under Rule 15(b), Federal
Rulesof Appellate Procedur e, therespondent(s) shall be consider ed the petitioner (s), and the National
Labor Relations Board considered the respondent, for the purposes of briefing and oral argument,
unless the court orders otherwise.
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Rule15.1. Briefs and Oral Argument in a National Labor RelationsBoard

Proceeding

In either an enforcement or areview proceeding, aparty adverseto the National Labor RelationsBoard
proceeds first on briefing and at oral argument, unless the court orders otherwise.

Rule16. TheRecord on Review or Enforcement

(@)

(b)

Composition of theRecord. Therecord onreview or enforcement of an agency order consists
of:

D the order involved,

2 any findings or report on which it is based; and

(©)) the pleadings, evidence, and other parts of the proceedings before the agency.
Omissions From or Misstatements in the Record. The parties may at any time, by

stipulation, supply any omission from the record or correct a misstatement, or the court may
so direct. If necessary, the court may direct that a supplemental record be prepared and filed.

Rule17. Filingthe Record

(@

(b)

Agency to File; Timefor Filing; Notice of Filing. The agency must file the record with the
circuit clerk within 40 days after being served with a petition for review, unless the statute
authorizing review provides otherwise, or within 40 days after it files an application for
enforcement unlesstherespondent fail sto answer or the court ordersotherwise. Thecourt may
shorten or extend thetimeto filetherecord. Theclerk must notify all parties of the date when
the record isfiled.

Filing— What Constitutes.
Q) The agency must file:

(A) theorigina or acertified copy of the entire record or parts designated by the
parties; or

(B) acertified list adequately describing all documents, transcripts of testimony,
exhibits, and other materia constituting the record, or describing those parts
designated by the parties.

2 The parties may stipulate in writing that no record or certified list befiled. The date
when the stipulation isfiled with the circuit clerk istreated asthe date when the record
isfiled.

(©)) The agency must retain any portion of the record not filed with the clerk. All parts of
the record retained by the agency are a part of the record on review for al purposes
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Rule 18.

and, if the court or aparty so requests, must be sent to the court regardless of any prior
stipulation.

Stay Pending Review

@ Motion for a Stay.

(1)

)

Initial M otion Beforethe Agency. A petitioner must ordinarily movefirst beforethe
agency for astay pending review of itsdecision or order.

Motion in the Court of Appeals. A motion for a stay may be made to the court of
appeals or one of itsjudges.

(A)

(B)

(©
(D)

The motion must:

(1) show that moving first before the agency would be impracticable; or

(i)  statethat, amotion having been made, the agency denied the motion
or failed to afford the relief requested and state any reasons given by
the agency for its action.

The motion must also include:

(1) the reasons for granting the relief requested and the facts relied on;

(i) originals or copies of affidavits or other sworn statements supporting
facts subject to dispute; and

(iii)  relevant parts of the record.

The moving party must give reasonable notice of the motion to all parties.
Themotion must befiled with thecircuit clerk and normally will be considered
by apanel of the court. But in an exceptional case in which time requirements

make that procedure impracticable, the motion may be madeto and considered
by asingle judge.

(b) Bond. The court may condition relief on the filing of abond or other appropriate security.

Rule 19.

Settlement of a Judgment Enforcing an Agency Order in Part

When the court files an opinion directing entry of judgment enforcing the agency’ s order in part, the
agency must within 14 days file with the clerk and serve on each other party a proposed judgment
conforming to the opinion. A party who disagrees with the agency’ s proposed judgment must within
7 days file with the clerk and serve the agency with a proposed judgment that the party believes
conformsto the opinion. The court will settle the judgment and direct entry without further hearing

or argument.
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Rule20.  Applicability of Rulesto the Review or Enforcement of an Agency
Order

All provisions of these rules, except Rules 3-14 and 22-23, apply to the review or enforcement of an

agency order. Intheserules, “appelant” includes a petitioner or applicant, and “appellee” includes
arespondent.

TITLEV. EXTRAORDINARY WRITS

Rule2l.  Writsof Mandamusand Prohibition,and Other Extraordinary Writs
€)] Mandamusor Prohibition to a Court: Petition, Filing, Service, and Docketing.

D A party petitioning for awrit of mandamus or prohibition directed to a court must file
apetition with the circuit clerk with proof of serviceon al partiesto the proceedingin
thetrial court. The party must also provide a copy to the trial-court judge. All parties
to the proceeding in the trial court other than the petitioner are respondents for al
purposes.

2 (A)  The petition must be titled “In re [name of petitioner].”

(B)  The petition must state:
(1) the relief sought;

(i)  theissues presented,

(ili)  the facts necessary to understand the issue presented by the petition;
and

(iv)  thereasonswhy the writ should issue.

(C)  Thepetition must include acopy of any order or opinion or parts of the record
that may be essential to understand the matters set forth in the petition.

(©)) Uponreceiving the prescribed docket fee, the clerk must docket the petition and submit
it to the court.

(b) Denial; Order Directing Answer; Briefs,; Precedence.

Q) The court may deny the petition without an answer. Otherwise, it must order the
respondent, if any, to answer within afixed time.

2 The clerk must serve the order to respond on all persons directed to respond.

3 Two or more respondents may answer jointly.
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(©)

(d)

4 The court of appeals may invite or order thetrial-court judge to address the petition or
may invitean amicus curiaeto do so. Thetrial-court judge may request permission to
address the petition but may not do so unless invited or ordered to do so by the court
of appeals.

5) If briefing or oral argument is required, the clerk must advise the parties, and when
appropriate, the trial-court judge or amicus curiae.

(6) The proceeding must be given preference over ordinary civil cases.
(7 The circuit clerk must send a copy of the fina disposition to the trial-court judge.

Other Extraordinary Writs. An application for an extraordinary writ other than one
provided for in Rule 21(a) must be made by filing a petition with the circuit clerk with proof
of service on the respondents. Proceedings on the application must conform, so far as is
practicable, to the procedures prescribed in Rule 21(a) and (b).

Form of Papers; Number of Copies. All papersmust conform to Rule 32(c)(2). Except by
the court’s permission, a paper must not exceed 30 pages, exclusive of the disclosure
statement, the proof of service, and theaccompanying documentsrequired by Rule 21(a)(2)(C).
Anorigina and 3 copiesmust be filed unlessthe court requiresthefiling of adifferent number
by local rule or by order in a particular case.

Local Rule 21. Petitions for Writs of Mandamus and Prohibition

@ Caption. A petition for writ of mandamus or writ of prohibition pursuant to Rule 21
shall not bear the name of the district judge, but shall be entitled smply, "In re
, Petitioner.” To the extent that relief isrequested of a particular judge,
unless otherwise ordered, the judge shall be represented pro forma by counsel for the
party opposing therelief, who shall appear in the name of the party and not that of the
judge.

(b) Number of Copies. Four copies shall befiled with the original.

TITLEVI. HABEASCORPUS; PROCEEDINGSIN FORMA PAUPERIS

Rule22. Habeas Corpusand Section 2255 Proceedings

(@)

Application for theOriginal Writ. Anapplication for awrit of habeas corpus must be made
to the appropriate district court. If madeto acircuit judge, the application must be transferred
to the appropriate district court. If adistrict court denies an application made or transferred
to it, renewal of the application before a circuit judge is not permitted. The applicant may,
under 28 U.S.C. § 2253, apped to the court of appeal s from the district court’ s order denying
the application.
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(b)

Certificate of Appealability.

Q) In a habeas corpus proceeding in which the detention complained of arises from
process issued by a state court, or in a 28 U.S.C. § 2255 proceeding, the applicant
cannot take an appeal unless a circuit justice or a circuit or district judge issues a
certificate of appealability under 28 U.S.C. § 2253(c). If an applicant files anotice of
apped, the district judge who rendered the judgment must either issue a certificate of
appedability or state why a certificate should not issue. Thedistrict clerk must send
the certificate or statement to the court of appeal swith the notice of appeal and thefile
of the district-court proceedings. If the district judge has denied the certificate, the
applicant may request a circuit judge to issue the certificate.

2 A request addressed to the court of appeals may be considered by a circuit judge or
judges, asthe court prescribes. If no expressrequest for acertificateisfiled, the notice
of appeal constitutes a request addressed to the judges of the court of appeals.

(©)) A certificate of appealability is not required when a state or its representative or the
United States or its representative appeals.

Local Rule22. Certificate of Appealability

(@)

(b)

Prompt Application and Contents of Motion. In cases governed by 28 U.S.C. § 2253 and
FRAP Rule22(b), wherean appeal has been taken but no certificate of appealability (* COA”)
has been issued by the district judge or by this court or a judge thereof, the appellant shall
promptly move in this court for such a certificate. Such motion shall identify each issue that
the appellant intends to raise on appeal and shall state, with respect to each issue, facts and
abrief statement of reasons showing a denial of a constitutional right. When an appeal isfiled
for which a COA is required and a motion that complies with this rule has not been filed
within 30 days after filing the notice of appeal, the clerk shall promptly send the appellant a
letter enclosing a copy of this rule and informing the appellant that the required motion for
a COA must befiled with the court within 21 days and that failureto file the motion may result
in denial of a COA. The motion will be submitted without oral argument. The court will
ordinarily limit its consider ation of the motion to theissuesidentified therein. Such an appeal
may not proceed unless and until a certificate is granted.

Timefor Filing Appellant's Brief. In cases governed by 28 U.S.C. § 2253 and FRAP Rule
22(b), the period of time for thefiling of appellant's brief and appendix shall not beginto run
until a certificate of appealability has issued or, when counsel has been assigned, the date of
such assignment, whichever is later.

Rule23. Custody or Release of a Prisoner in a Habeas Cor pus Proceeding

(@)

Transfer of Custody Pending Review. Pending review of a decision in a habeas corpus
proceeding commenced beforea court, justice, or judge of the United States for the rel ease of
a prisoner, the person having custody of the prisoner must not transfer custody to another
unlessatransfer isdirected in accordancewith thisrule. When, upon application, acustodian
shows the need for atransfer, the court, justice, or judge rendering the decision under review
may authorize the transfer and substitute the successor custodian as a party.
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(b)

(©)

(d)

Detention or Release Pending Review of Decision Not to Release. Whileadecision not to
release a prisoner isunder review, the court or judge rendering the decision, or the court of
appeals, or the Supreme Court, or ajudgeor justice of either court, may order that the prisoner
be:

D detained in the custody from which release is sought;
2 detained in other appropriate custody; or
(©)) released on personal recognizance, with or without surety.

Release Pending Review of Decison Ordering Release. While a decision ordering the
release of aprisoner isunder review, the prisoner must — unlessthe court or judge rendering
the decision, or the court of appeals, or the Supreme Court, or ajudge or justice of either court
orders otherwise — be released on personal recognizance, with or without surety.

Modification of the Initial Order on Custody. Aninitial order governing the prisoner’s
custody or release, including any recognizance or surety, continues in effect pending review
unless for specia reasons shown to the court of appeals or the Supreme Court, or to ajudge
or justice of either court, the order is modified or an independent order regarding custody,
release, or surety isissued.

Rule24.  Proceeding In Forma Pauperis

(@)

L eaveto Proceed In Forma Pauperis.

@D MotionintheDistrict Court. Except asstated in Rule 24(a)(3), aparty to adistrict-
court action who desires to appeal in forma pauperis must file amotion in the district
court. The party must attach an affidavit that:

(A)  showsinthedetail prescribed by Form 4 of the Appendix of Forms, the party’s
inability to pay or to give security for fees and costs,

(B) claimsan entitlement to redress; and
(C)  dstatestheissuesthat the party intends to present on appeal.

2 Action on the Motion. If the district court grants the motion, the party may proceed
on appea without prepaying or giving security for fees and costs. If the district court
denies the motion, it must state its reasons in writing.

3 Prior Approval. A party who was permitted to proceed in forma pauperis in the
district-court action, or who was determined to be financially unable to obtain an
adequate defensein acriminal case, may proceed on appeal in forma pauperiswithout
further authorization, unless:

(A) the district court — before or after the notice of appeal isfiled — certifiesthat
the appeal is not taken in good faith or finds that the party is not otherwise
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(4)

©)

entitled to proceed in forma pauperis and states in writing its reasons for the
certification or finding; or

(B) astatute provides otherwise.

Notice of District Court’s Denial. The district clerk must immediately notify the
parties and the court of appeals when the district court does any of the following:

(A)  deniesamotion to proceed on appeal in forma pauperis;
(B) certifiesthat the appeal is not taken in good faith; or
(C)  findsthat the party is not otherwise entitled to proceed in forma pauperis.

Motion in the Court of Appeals. A party may file amotion to proceed on appeal in
forma pauperis in the court of appeals within 30 days after service of the notice
prescribed in Rule 24(a)(4). The motion must include a copy of the affidavit filed in
the district court and the district court’s statement of reasons for its action. If no
affidavit wasfiled in the district court, the party must include the affidavit prescribed
by Rule 24(a)(1).

(b) L eaveto Proceed I n Forma Pauperison Appeal or Review of an Administrative-Agency
Proceeding. When an appeal or review of a proceeding before an administrative agency,
board, commission, or officer (including for the purpose of this rule the United States Tax
Court) proceedsdirectly in acourt of appeals, aparty may filein the court of appealsamotion
for leaveto proceed on appeal in forma pauperiswith an affidavit prescribed by Rule 24(a)(1).

(© LeavetoUseOriginal Record. A party alowed to proceed on appeal in forma pauperis may
request that the appeal be heard on the origina record without reproducing any part.

TITLE VII. GENERAL PROVISIONS

Rule 25.
€)) Filing.
(1)

)

Filing and Service

Filingwith the Clerk. A paper required or permitted to befiled in acourt of appeals
must be filed with the clerk.

Filing: Method and Timeliness.
(A) Ingeneral. Filing may be accomplished by mail addressed to the clerk, but
filingisnot timely unlessthe clerk receivesthe paperswithin thetimefixed for

filing.

(B) A brief or appendix. A brief or appendix istimely filed, however, if on or
before the last day for filing, itis:
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(b)

(©)

©)

(4)

©)

(1) mailed to the clerk by First-Class Mail, or other class of mail that is at
least as expeditious, postage prepaid; or

(i)  digpatched to athird-party commercial carrier for delivery to the clerk
within 3 calendar days.

© Inmatefiling. A paper filed by an inmate confined in an institution istimely
if deposited intheinstitution’ sinternal mailing system on or beforethelast day
for filing. If an institution has a system designed for legal mail, the inmate
must use that system to receive the benefit of thisrule. Timely filing may be
shown by adeclaration in compliance with 28 U.S.C. 8§ 1746 or by anotarized
statement, either of which must set forth the date of deposit and state that first-
class postage has been prepaid.

(D)  Electronic filing. A court of appeals may by local rule permit or require
papers to be filed, signed, or verified by electronic means that are consistent
with technical standards, if any, that the Judicial Conference of the United
States establishes. A local rule may require filing by electronic means only if
reasonable exceptions are allowed. A paper filed by electronic means in
compliance with a local rule constitutes a written paper for the purpose of
applying these rules.

Filing a Motion with a Judge. If amotion requests relief that may be granted by a
singlejudge, thejudge may permit the motion to befiled with thejudge; thejudge must
note the filing date on the motion and give it to the clerk.

Clerk’s Refusal of Documents. The clerk must not refuse to accept for filing any
paper presented for that purpose solely because it is not presented in proper form as
required by these rules or by any local rule or practice.

Privacy Protection. An appeal in acase whose privacy protection was governed by
Federal Rule of Bankruptcy Procedure 9037, federal Rule of Civil Procedure 5.2, or
Federal Rule of Criminal Procedure 29.1 is governed by the same rule on appeal. In
al other proceedings, privacy protection is governed by Federal Rule of Civil
Procedure 5.2, except that Federal Rule of Criminal Procedure 49.1 governs when an
extraordinary writ is sought in acriminal case.

Serviceof All PapersRequired. Unlessarulerequires service by the clerk, aparty must, at
or before the time of filing a paper, serve a copy on the other parties to the appeal or review.
Service on a party represented by counsel must be made on the party’ s counsal.

Manner of Service.

(1)

Service may be any of the following:
(A)  persond, including delivery to aresponsible person at the office of counsel;

(B) by mail;



(C) by third-party commercial carrier for delivery within 3 calendar days; or
(D) by eectronic means, if the party being served consents in writing.

2 If authorized by local rule, aparty may usethe court’ stransmission equi pment to make
electronic service under Rule 25(c)(1)(D).

(©)) When reasonable considering such factors as the immediacy of the relief sought,
distance, and cost, service on aparty must be by amanner at |east as expeditious asthe
manner used to file the paper with the court.

4 Service by mail or by commercial carrier is complete on mailing or delivery to the
carrier. Service by electronic means is complete on transmission, unless the party
making serviceis notified that the paper was not received by the party served.

(d) Proof of Service.
@ A paper presented for filing must contain either of the following:

(A)  anacknowledgment of service by the person served; or

(B)  proof of service consisting of a statement by the person who made service
certifying:

(1) the date and manner of service;
(i)  thenames of the persons served; and

(iii)  their mail or electronic addresses, facsimile numbers, or the addresses
of the places of delivery, as appropriate for the manner of service.

2 When a brief or appendix is filed by mailing or dispatch in accordance with Rule
25(a)(2)(B), the proof of service must aso state the date and manner by which the
document was mailed or dispatched to the clerk.

(©)) Proof of service may appear on or be affixed to the papers filed.

(e Number of Copies. When these rules require thefiling or furnishing of a number of copies,
acourt may require a different number by local rule or by order in a particular case.

Interim Local Rule 25.1. Filing and Service
(@ Documentsin Digital Format.
1. Document Defined. For the purposesof thisrule, document includesevery paper submitted

to the court, including forms, letters, motions, petitions and briefs but not appendices (which
are governed by the requirement set forth in Local Rule 25.2).
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2. Submission Requirement. Every document filed by a party represented by counsel must
be submitted in a Portable Document Format (PDF), in addition to the required number of
paper copies, unless counsd certifiesthat submission of the paper asa PDF document would
constitute extreme hardship. A party not represented by counsel is encouraged, but not
required, to submit a PDF version of every document, in addition to filing the required number
of paper copies.

3. Submission of Documents.

(A). ThePDF version of a document must be submitted as an email attachment to
electronic mailboxes designated according to case type. Case type is
determined by the two-letter code found at the end of the docket number
assigned to a case. The code, and respective mailboxes, are:

() ag, bk, op - <agencycases@ca2.uscourts.gov>. Cases involving an
administrative agency, board, commission or office; tax court;
bankruptcy; original proceedings, and, cases in which the United
Satesisa party;

(i) cr - <criminalcases@ca2.uscourts.gov=>. Criminal cases, and

(il)  cv- <civilcases@ca2.uscourts.gov>. Counseled civil cases.

(B). Documents in a case that is not yet assigned a docket number must be
submitted to < newcases@ca2.uscourts.gov>.

(C). Apartywhoisproseand a party with counsel in a pro se case may submit
documents to an electronic mail box designated exclusively for pro sefilers:
< prosecases@ca2.uscourts,gov>.

(D). The email in which the document is attached must set forth the following
identifying information in the “ Subject” or “Re” header box: the docket
number; the name of the party on whose behalf the document is filed; that
party’'s designation in the case, i.e., appellant, petitioner; and, the type of
document, i.e., form, letter; and the date the document is submitted to the
Court. If the document pertainsto a case not yet assigned a docket number in
thiscourt, thedistrict court docket or agency number should beincludedinthe
header box. An example of a subject line: # 01-2345 -cv, ABC Corp,
Appellant, Letter.

4. Content. The PDF document must contain the entire paper, including exhibits and any
supplemental material that isbound with the paper copy filed with the court. The exhibits or
supplemental material may be attached to the email as a separate, clearly identified,
document. A manual signature need not be included on the PDF copy.

5. Timefor Filing. The PDF version of a document submitted pursuant to thisrule must be
emailed no later than the time for filing the required copies of the paper with the clerk.
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6. Virus Protection. Each party submitting a PDF document must provide a signed
certificate which certifies that the PDF document has been scanned for viruses and that no
virus has been detected. The signed certificate must be filed along with the paper copies of the
document with the clerk. A PDF version of the certificate, which need not include a manual
signature, must be attached to the email that includes the PDF document.

7. Corrections. If a document is corrected, a new email attachment with the corrected
version must be submitted, and the identifying information in the header box shall identify the
document as corrected and i nclude the datethe corrected version of thedocument issubmitted
to the clerk.

8. Email Service. The PDF version of a document must be emailed to all partiesrepresented
by counsel and to those parties not represented by counsel who el ected to submit PDF paper.

(b). Documentsin Other Formats.

1. Filing Requirement. Any party, whether represented by counsel or not, who does not
provide a document in PDF format, must file one unbound copy (papers not stapled or
otherwise attached) of each multi-page document with the clerk. The use of paper clips or
rubber bandsis permitted. When only the original document isfiled, the paper that comprises
the document must be unbound.

Interim Local Rule 25.2. Appendix on CD-ROM

A party represented by counsel must submit every appendix on a CD-ROM, and serve a CD-ROM
version on all opposing counsel, in addition to filing the required number of paper copies, unless
counsel certifies that submitting a CD-ROM version of the appendix would constitute extreme
hardship. A party not represented by counsel is encouraged, but not required, to submit and serve a
CD-ROM version of the appendix, in addition to filing the required number of paper copies.

Rule26. Computing and Extending Time

(@)

Computing Time. The following rules apply in computing any period of time specified in
these rules or in any local rule, court order, or applicable statute:

Q) Exclude the day of the act, event, or default that begins the period.

2 Exclude intermediate Saturdays, Sundays, and legal holidays when the period is less
than 11 days, unless stated in calendar days.

3 Include the last day of the period unlessit is a Saturday, Sunday, legal holiday, or —
if the act to be done is filing a paper in court — a day on which the weather or other
conditions make the clerk’ s office inaccessible.

4) Asusedinthisrule, “legal holiday” meansNew Y ear’ s Day, Martin Luther King, Jr.’s
Birthday, Presidents Day, Memorial Day, Independence Day, Labor Day, Columbus
Day, Veterans Day, Thanksgiving Day, Christmas Day, and any other day declared a
holiday by the President, Congress, or the state in which is located either the district
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(b)

(©)

court that rendered the challenged judgment or order, or the circuit clerk’s principal
office.

Extending Time. For good cause, the court may extend the time prescribed by these rules or
by itsorder to perform any act, or may permit an act to be done after that time expires. But the
court may not extend the time to file:

D a notice of appeal (except as authorized in Rule 4) or a petition for permission to
appeal; or

2 anotice of appeal from or a petition to enjoin, set aside, suspend, modify, enforce, or
otherwise review an order of an administrative agency, board, commission, or officer
of the United States, unless specifically authorized by law.

Additional Time after Service. When a party is required or permitted to act within a
prescribed period after a paper is served on that party, 3 calendar days are added to the
prescribed period unless the paper is delivered on the date of service stated in the proof of
service.

Rule26.1. Corporate Disclosure Statement

(@

(b)

(©)

Who Must File. Any nongovernmental corporate party to aproceeding in acourt of appeas
must file a statement identifying all its parent corporations and listing any publicly held
company that owns 10% or more of the party’ s stock.

Timefor Filing; Supplemental Filing. A party must filethe Rule 26.1(a) statement with the
principa brief or upon filing a motion, response, petition, or answer in the court of appeals,
whichever occurs first, unless alocd rule requires earlier filing. Even if the statement has
already been filed, the party’s principa brief must include the statement before the table of
contents. A party must supplement its statement whenever the information that must be
disclosed under Rule 26.1(a) changes.

Number of Copies. If the Rule 26.1(a) statement is filed before the principal brief, or if a
supplemental statement is filed, the party must file an original and 3 copies unless the court
requires adifferent number by local rule or by order in aparticular case. For purposes of this
Rule26(c), apaper that isserved electronically isnot treated as delivered on the date of service
stated in the proof of service.

Rule 27. M otions

(@)

In General.

Q) Application for Relief. Anapplication for an order or other relief is made by motion
unlessthese rules prescribe another form. A motion must beinwriting unlessthe court
permits otherwise.

2 Contents of a Motion.
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(b)

(©)

©)

(4)

(A) Grounds and relief sought. A motion must state with particularity the
grounds for the motion, the relief sought, and the legal argument necessary to
support it.

(B)  Accompanying documents.

(1) Any affidavit or other paper necessary to support a motion must be
served and filed with the motion.

(i)  Anaffidavit must contain only factua information, not legal argument.

(@iii) A motion seeking substantive relief must include a copy of the trial
court’ s opinion or agency’ s decision as a separate exhibit.

(C)  Documentsbarred or not required.
(1) A separate brief supporting or responding to amotion must not befiled.
(i) A notice of motion is not required.
(iii) A proposed order is not required.

Response.

(A) Timetofile. Any party may filearesponseto amotion; Rule 27(a)(2) governs

(B)

its contents. The response must be filed within 8 days after service of the
motion unless the court shortens or extends thetime. A motion authorized by
Rules 8, 9, 18, or 41 may be granted before the 8-day period runs only if the
court gives reasonable notice to the parties that it intends to act sooner.

Request for affirmative relief. A response may include a motion for
affirmativerelief. Thetime to respond to the new motion, and to reply to that
response, are governed by Rule 27(a)(3)(A) and (a)(4). The title of the
response must aert the court to the request for relief.

Reply to Response. Any reply to aresponse must be filed within 5 days after service
of the response. A reply must not present matters that do not relate to the response.

Disposition of a Motion for a Procedural Order. The court may act on a motion for a
procedural order — including a motion under Rule 26(b) — at any time without awaiting a
response, and may, by rule or by order in a particular case, authorize its clerk to act on
specified typesof procedura motions. A party adversely affected by thecourt’s, or theclerk’s,
action may fileamotion to reconsider, vacate, or modify that action. Timely opposition filed
after the motion is granted in whole or in part does not constitute a request to reconsider,
vacate, or modify the disposition; a motion requesting that relief must be filed.

Power of a Single Judge to Entertain a Motion. A circuit judge may act aone on any
motion, but may not dismiss or otherwise determine an appeal or other proceeding. A court
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of appeals may provide by rule or by order in a particular case that only the court may act on
any motion or class of motions. The court may review the action of asingle judge.

(d) Form of Papers; Page Limits; and Number of Copies.

(1)

)

)

Format.

(A) Reproduction. A motion, response, or reply may be reproduced by any
process that yields a clear black image on light paper. The paper must be
opague and unglazed. Only one side of the paper may be used.

(B) Cover. A cover isnot required but there must be a caption that includes the
case number, the name of the court, thetitle of the case, and abrief descriptive
titleindicating the purpose of the motion and identifying the party or partiesfor
whom it isfiled. If acoverisused, it must be white.

(C©)  Binding. Thedocument must be bound in any manner that is secure, does not
obscure the text, and permits the document to lie reasonably flat when open.

(D)  Paper size, line spacing, and margins. The document must be on 8%2 by 11
inch paper. The text must be double-spaced, but quotations more than two
lineslong may beindented and single-spaced. Headingsand footnotes may be
single-spaced. Margins must be at least one inch on all four sides. Page
numbers may be placed in the margins, but no text may appear there.

(E) Typeface and Type Styles. The document must comply with the typeface
requirementsof Rule 32(a)(5) and thetype-stylerequirementsof Rule 32(a)(6).

PageL imits. A motion or aresponse to amotion must not exceed 20 pages, exclusive
of the corporatedi scl osure statement and accompanyi ng documentsauthorized by Rule
27(a)(2)(B), unless the court permits or directs otherwise. A reply to aresponse must
not exceed 10 pages.

Number of Copies. An original and 3 copies must be filed unless the court requires
adifferent number by local rule or by order in a particular case.

(e Oral Argument. A motion will be decided without oral argument unless the court orders
otherwise.

Local Rule27. Motions

@ Form of Motion and Supporting Papers for Motion and Opposition Statement.

1)

Form of Motion. A motion must beinwriting, unlessthe court otherwise directs, and
must conform to the following requirements:

A. The front page of the motion must follow the form of the Motion Information
Satement approved by the Court (T-1080) and contain all information
required by the form.
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(b)

B. The Motion Information Statement must be fol lowed by a memorandum which
must (i) indicate the relief sought, (ii) set forth the information and legal
argument supporting themotion, and (iii) if emergency relief issought, explain
the reasons for the emergency.

C. Formal requirements of Motion and Opposition Statement.

() 8% by 11 inch paper;
(i)  Text double spaced, except for quotations, headings and footnotes,

(i)  Marginsof oneinch on all sides;

(iv)  Pages sequentially numbered (page numbers may be placed inthe
margins);

(V) Bound or stapled in a secure manner that does not obscure text;

(vi)  Length: no more than 20 pages, not including attachments and the
Motion Information Statement;

(vii)  Number of copies: original plusfour copies;

(viii) Required attachments to motion:

a. An affidavit (containing only statements of fact, not legal
argument);
b. If the motion seeks substantive relief, a copy of lower court

opinion or agency decision;

C. Any exhibits necessary to determine the motion;
d. Proof of service.
2. Non-Compliance Sanctions. If the moving party has not complied with thisrule, the

motion may be dismissed by the clerk without prejudiceto renew upon proper papers.
If application is promptly made, the action of the clerk may be reviewed by a single
judge. The court may impose costs and an appropriate fine against either party for
failure to comply with thisrule.

Motionsto Be Heard at Regular Sessions of the Court. Motions seeking substantive relief
will normally be determined by a panel conducting a regular session of the court. These
include, without limitation, motions seeking bail pending appeal (see Rule 9(b)); dismissal or
summary affirmance, including summary enforcement of an agency order; stay or injunction
pending appeal or review (see Rules 8 and 18); certificates of appealability (see Rule 22);
leaveto proceed in forma pauperis (see Rule 24) except when a certificate of appeal ability has
been granted by thedistrict court or counsel hasbeen assigned under 18 U.S.C. § 3006A; and
assignment of counsel in cases not within subsection (). Except as provided in subdivision
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(©)

(d)

(€)

(f)

(c) of this Rule, such motions will normally be noticed for a Tuesday when the court isin
session, and the court will hear oral argument from any party desiring this. Motions to
dismissappeal s of incarcerated prisonersnot represented by counsel for untimelinessor lack
of timely prosecution shall not be noticed for a date earlier than fifteen days after the date
when prison officials shall certify the motion was received by the prisoner. Any party
requesting an expedited hearing must set forth in writing the facts which justify the urgency.
Upon appropriate showing of urgency, the clerk may set any motion for a hearing on any day
the court isin session. When the clerk thus sets a hearing for a time not later than 24 hours
after application to the clerk during the period Monday to Thursday, or for Tuesday morning
during the period after Thursday, the clerk may endor se on the motion papersadirection that
the partieswill be expected to maintain the status quo and such direction shall have the effect
of a stay, unless a judge on application shall otherwise direct.

Except as otherwise provided in these rules or by order of the court, all motions noticed for
a Tuesday, with supporting papers, must be filed not later than the Monday of the preceding
week, with notice by the movant to the adver se party to be served not later than the Thursday
preceding thelast datefor filing, if servedin person, and not later than the Monday preceding
the last date for filing, if served by mail; any papersin response must be served and filed not
later than seven days after service of a motion served in person, or ten days after service of
a motion served by mail, but in no event later than 12 noon on the Thursday preceding the
Tuesday for which the motion is noticed.

Motionsto Be Heard by a Panel Which Has Rendered a Decision. Motions addressed to a
previous decision or order of the court or for the stay, recall or modification of any mandate
or decision of the court or to withdraw or dismiss an appeal argued but not decided shall be
referred by the clerk to the judges who heard the appeal, normally without oral argument.

Pro Se Motions by Incarcerated Prisoners Under 28 U.S.C. 88 2253 and 2255. Pro se
motions by incarcerated prisoners under 28 U.SC. 88 2253 and 2255 for certificates of
appealability, leave to proceed in forma pauperis, or assignment of counsel shall be made on
seven days notice to the state or the United States, and will be taken on submission, without
being calendared, at such time as the material necessary for the court's consideration shall
have been assembled by the deputy clerk designated for the purpose.

Motionsfor Leaveto Appeal. Motionsfor leaveto appeal under 28 U.S.C. § 1292(b) or under
§ 24 of the Bankruptcy Act, 11 U.S.C. §47 (see Rules5 and 6), shall be submitted without oral
argument.

Motions to Be Determined by a Single Judge. (See Rule 27(b) and (c).) Motions for
procedural relief will normally be determined by a single judge without oral argument.
Notwithstanding the provision of 827(a) in regard to dismissals, a single judge may include
inan order granting an appellant an extension of time a provision for dismissal of the appeal
by the clerk in the event of a default. Theseinclude, without limitation, motionsfor extension
of timetofilerecords, briefs, appendicesor other papers, or for permission to makelatefiling
in the absence of stipulation; to dispense with printing; for assignment of counsel or
transcription of the record at the expense of the United States in cases governed by 18 U.S.C.
8 3006A (which action shall be deemed to constitute the grant of leave to proceed in forma
pauperis); for allowance of compensation and expenses under 18 U.SC. 8§ 3006A; for
assignment of counsel when a certificate of appealability (see Rule 22) has been granted by
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(9)

(h)

(i)

()

thedistrict court and for leave to proceed in forma pauperisin such cases; for leavetofilea
brief as amicus curiae (see Rule 29); for substitutions (see Rule 43); for consolidation; to
intervene or to add or drop parties; for a preference; or for postponement of the argument of
anappeal. Whenthecourtisnot in session, certain of the motions normally returnable before
a panel as provided in subdivision (&) may be heard and decided by a single judge.
Arrangements for such a hearing shall be made through the clerk.

Motions for Permission to File Briefs Exceeding Size Provided by Rule 28(g).

1. A mation for permission to file a brief exceeding the size provided by Rule 28(g) shall
be accompanied by a statement of reasons therefor and a copy of the page proofs, and
will be disposed of by the clerk or referred by the clerk to a judge as standing
directions of the court provide.

2. Such a motion shall be made not later than seven days before the brief is due in
criminal cases and not later than two weeks before the brief isduein all other cases.

Other Motions. Any motion not provided for inthisrule or in other rules of this court shall
be submitted to the clerk, who will assign it for disposition in accordance with standing
directionsof the court or, if theseareinapplicable, asdirected by thejudge presiding over the
panel of the court in session or assigned for the hearing of motions when the court isnot in
session. The clerk will notify counsel if and when appearance before the court or a judgeis
required.

Suggestionsfor In Banc Consideration of a Motion. A suggestion by a party for in banc
consideration in the first instance of a motion shall not be accepted for filing by the clerk
unless the motion sought to be considered in banc has previously been ruled on by a panel
of this court.

Motions by Pro Se Appellant in Civil Appeals (including Habeas Corpus). In any civil
appeal, including an appeal in a habeas corpus proceeding or other collateral attack on a
criminal conviction, a motion filed by a pro se appellant (including, but not limited to, a
motion for a certificateof appeal ability (“ COA” ) fromthedenial of awrit of habeas corpus,
a motion for leave to appeal in forma pauperis, for appointment of counsel, or for a
transcript at public expense) shall identify each issue that the appellant intendsto raise on
appeal and shall state, with respect to each issue, facts and a brief statement of reasons
showing that the issue has likely merit. When a motion filed by a pro se appellant does not
comply with thisrule, the clerk shall promptly send the appellant a letter enclosing a copy
of this rule and informing the appellant that (1) the required identification of issues and
supporting facts and reasons must be filed with the court within 21 days, and (2) if the
appellant fails to file the required statement, or if the court determines, on considering the
appellant’s statement that the appeal is frivolous, the court may dismiss the appeal. The
motion will be submitted without oral argument. The court will ordinarily limit its
consideration of the motion to the issues identified therein.

Rule 28. Briefs

(@)

Appellant’sBrief. The appellant’s brief must contain, under appropriate headings and in
the order indicated:
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(1)
(2
3)

(4)

(5)
(6)

(7)

(8)

(9)

(10)

(11)

a corporate disclosure statement if required by Rule 26.1;
atable of contents, with page references,

a table of authorities — cases (aphabetically arranged), statutes, and other
authorities — with references to the pages of the brief where they are cited,

ajurisdictional statement, including:

(A) thebasisfor thedistrict court’sor agency’ s subject-matter jurisdiction, with
citations to applicable statutory provisions and stating relevant facts
establishing jurisdiction;

(B) thebasisfor the court of appeals jurisdiction, with citations to applicable
statutory provisions and stating relevant facts establishing jurisdiction;

(C) thefilingdatesestablishingthetimelinessof theappeal or petitionfor review;
and

(D)  anassertionthat the appeal isfrom afinal order or judgment that disposes of
al parties clams, or information establishing the court of appeals
jurisdiction on some other basis;

a statement of the issues presented for review;

a statement of the case briefly indicating the nature of the case, the course of
proceedings, and the disposition below;

a statement of facts relevant to the issues submitted for review with appropriate
references to the record (see Rule 28(¢g));

a summary of the argument, which must contain a succinct, clear, and accurate
statement of the arguments madein the body of the brief, and which must not merely
repeat the argument headings;

the argument, which must contain:

(A) appellant’s contentions and the reasons for them, with citations to the
authorities and parts of the record on which the appellant relies; and

(B)  for each issue, a concise statement of the applicable standard of review
(which may appear in the discussion of theissue or under aseparate heading
placed before the discussion of the issues);

ashort conclusion stating the precise relief sought; and

the certificate of compliance, if required by Rule 32(a)(7).



(b)

(©

(d)

(€)

(f)

(9)
(h)

Appellee's Brief. The appellee’s brief must conform to the requirements of Rule
28(a)(1)—(9) and (11), except that none of the following need appear unless the appelleeis
dissatisfied with the appellant’ s statement:

D thejurisdictiona statement;

(2 the statement of the issues,

(€] the statement of the case;

4 the statement of the facts; and

5 the statement of the standard of review.

Reply Brief. Theappellant may fileabrief inreply to the appellee sbrief. Unlessthe court
permits, no further briefs may befiled. A reply brief must contain atable of contents, with
page references, and a table of authorities — cases (alphabetically arranged), statutes, and
other authorities — with references to the pages of the reply brief where they are cited.

Referencesto Parties. In briefsand at oral argument, counsel should minimize use of the
terms “appellant” and “appellee.” To make briefs clear, counsel should use the parties
actual names or the designations used in the lower court or agency proceeding, or such
descriptive terms as “the employee,” “the injured person,” “the taxpayer,” “the ship,” “the
stevedore.”

Referencesto the Record. Referencesto the parts of the record contained in the appendix
filed with the appellant’s brief must be to the pages of the appendix. If the appendix is
prepared after the briefs are filed, a party referring to the record must follow one of the
methods detailed in Rule 30(c). If the original record is used under Rule 30(f) and is not
consecutively paginated, or if the brief refers to an unreproduced part of the record, any
reference must be to the page of the original document. For example:

. Answer p. 7;
. Motion for Judgment p. 2;
. Transcript p. 231.

Only clear abbreviations may be used. A party referring to evidence whose admissibility is
in controversy must cite the pages of the appendix or of the transcript at which the evidence
was identified, offered, and received or regjected.

Reproduction of Statutes, Rules, Regulations, etc. If the court’s determination of the
issues presented requiresthe study of statutes, rules, regulations, etc., therel evant parts must
be set out in the brief or in an addendum at the end, or may be supplied to the court in
pamphlet form.

[Reserved]

[Deleted]
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(i)

()

Briefsin a Case Involving Multiple Appellantsor Appellees. In acaseinvolving more
than one appellant or appellee, including consolidated cases, any number of appellants or
appelleesmay joinin abrief, and any party may adopt by reference apart of another’ s brief.
Parties may also join in reply briefs.

Citation of Supplemental Authorities. If pertinent and significant authorities come to a
party’s attention after the party’s brief has been filed — or after oral argument but before
decision — a party may promptly advise the circuit clerk by letter, with a copy to all other
parties, setting forth the citations. The letter must state the reasons for the supplemental
citations, referring either to the page of the brief or to apoint argued orally. The body of the
letter must not exceed 350 words. Any response must be made promptly and must be
similarly limited.

Local Rule 28. Briefs

1 Briefs must be compact, logically arranged with proper headings, concise, and free
from burdensome, irrelevant, immaterial, and scandalous matter. Briefs not
complying with this rule may be disregarded and stricken by the court.

2. Appellant's brief shall include, asa preliminary statement, the name of the judge or
agency member who render ed the decision appeal ed fromand, if thejudge'sdecision
or supporting opinion is reported, the citation thereof.

Rule28.1 Cross-Appeals

(@)

(b)

(©

Applicability. Thisrule appliesto acaseinwhich across-appeal isfiled. Rules28(a)-(c),
31(a)(2), 32(a)(2), and 32(a)(7)(A)-(B) do not apply to such a case, except as otherwise
provided in thisrule.

Designation of Appellant. The party who files a notice of appeal first is the appellant for
the purposes of this rule and Rules 30 and 34. If notices are filed on the same day, the
plaintiff in the proceeding below is the appellant. These designations may be modified by
the parties’ agreement or by court order.

Briefs. Inacaseinvolving across-appeal:

(1) Appdlant’sPrincipal Brief. Theappellant must fileaprincipa brief inthe appeal .
That brief must comply with Rule 28(a).

(2 Appellee’ sPrincipal and Response Brief. The appellee must fileaprincipal brief
in the cross-appeal and must, in the same brief, respond to the principal brief in the
appeal. That appellee’ sbrief must comply with Rule 28(a), except that the brief need
not include a statement of the case or a statement of the facts unless the appelleeis
dissatisfied with the appellant’ s statement.

3 Appdlant’s Response and Reply Brief. The appellant must file a brief that

responds to the principal brief in the cross-appea and may, in the same brief, reply
to the response in the appeal. That brief must comply with Rule 28(a)(2)-(9) and

56



(d)

(€)

(11), except that none of thefollowing need appear unlessthe appel lant isdissatisfied
with the appellee’ s statement in the cross-appeal:

(A)
(B)
(©
(D)
(E)

the jurisdictional statement;
the statement of the issues,
the statement of the case;

the statement of the facts; and

the statement of the standard of review.

4) Appellee sReply Brief. Theappelleemay fileabrief inreply to theresponsein the
cross-appeal. That brief must comply with Rule 28(a)(2)-(3) and (11) and must be
limited to the issues presented by the cross-appeal .

(5) No Further Briefs. Unlessthe court permits, no further briefsmay befiledinacase
involving a cross-appeal.

Cover. Except for filings by unrepresented parties, the cover of the appellant’s principal
brief must be blue; the appellee’ s principa and response brief, red; the appellant’ s response
and reply brief, yellow; the appellee’ s reply brief, gray; an intervenor’s or amicus curiae’'s
brief, green; and any supplemental brief, tan. The front cover of a brief must contain the
information required by Rule 32(a)(2).

Length.

D Page Limitation. Unlessit complies with Rule 28.1(e)(2) and (3), the appellant’s
principal brief must not exceed 30 pages, the appelle€’ s principal and response brief,
35 pages; the appellant’ sresponse and reply brief, 30 pages; and the appellee’ sreply
brief, 15 pages.

(2 Type-Volume Limitation.

(A)

(B)

The appellant’s principa brief or the appellant’ s response and reply brief is
acceptableif:

(1) it contains no more than 14,000 words; or

(i) it uses a monospaced face and contains no more than 1,300 lines of
text.

The appellee’ s principal and response brief is acceptableif:
(1) it contains no more than 16,500 words; or

(i) it uses a monospaced face and contains no more than 1,500 lines of
text.
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(f)

(C)  Theappellee sreply brief isacceptableif it contains no morethan half of the
type volume specified in Rule 28.1(e)(2)(A).

3 Certificate of Compliance. A brief submitted under Rule 28.1(€)(2) must comply
with Rule 32(a)(7)(C).

Timeto Serveand Filea Brief. Briefs must be served and filed as follows:
Q) the appellant’ s principal brief, within 40 days after the record isfiled,;

(2 the appellee’s principal and response brief, within 30 days after the appellant’s
principal brief is served,

©)] the appellant’ sresponse and reply brief, within 30 days after the appellee’ s principal
and response brief is served; and

4 theappellee’ sreply brief, within 14 days after the appel lant’ sresponseand reply brief
isserved, but at |east 3 days before argument unlessthe court, for good cause, allows
alater filing.

Rule?29. Brief of an Amicus Curiae

(@)

(b)

(©

When Permitted. The United States or its officer or agency, or a State, Territory,
Commonwealth, or the District of Columbia may file an amicus-curiae brief without the
consent of the parties or leave of court. Any other amicus curiae may file abrief only by
leave of court or if the brief states that al parties have consented to its filing.

Motion for L eaveto File. Themotion must be accompanied by the proposed brief and state:
Q) the movant’ sinterest; and

(2 the reason why an amicus brief is desirable and why the matters asserted are relevant
to the disposition of the case.

Contents and Form. An amicus brief must comply with Rule 32. In addition to the
requirementsof Rule 32, the cover must identify the party or parties supported and indicate
whether the brief supports affirmance or reversal. If an amicus curiaeis a corporation, the
brief must include a disclosure statement like that required of parties by Rule 26.1. An
amicus brief need not comply with Rule 28, but must include the following:

Q) atable of contents, with page references;

2 atableof authorities— cases (al phabetically arranged), statutesand other authorities
— with references to the pages of the brief where they are cited;

©)] a concise statement of the identity of the amicus curiae, its interest in the case, and
the source of its authority to file;

4 an argument, which may be preceded by a summary and which need not include a
statement of the applicable standard of review; and
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(d)

()

(f)
(9)

(5) a certificate of compliance, if required by Rule 32(a)(7).

Length. Except by the court’s permission, an amicus brief may be no more than one-half
themaximum length authorized by theserulesfor aparty’ sprincipal brief. If thecourt grants
aparty permissiontofilealonger brief, that extension does not affect thelength of anamicus
brief.

Timefor Filing. Anamicus curiae must fileits brief, accompanied by a motion for filing
when necessary, no later than 7 days after the principal brief of the party being supported is
filed. Anamicus curiae that does not support either party must file its brief no later than
7 days after the appellant’s or petitioner’s principal brief isfiled. A court may grant leave
for later filing, specifying the time within which an opposing party may answer.

Reply Brief. Except by the court’s permission, an amicus curiae may not file areply brief.

Oral Argument. Anamicus curiae may participate in oral argument only with the court’s
permission.

Interim Local Rule 29. Brief of an Amicus Curiae

The court ordinarily will deny leave to file brief for an amicus curiae where, by reason of a
relationship between a judge who would hear the proceeding and the amicus or counsel for the
amicus, the filing of the brief would cause the recusal of the judge.

Rule30. AppendixtotheBriefs

(@)

Appellant’s Responsibility.

(1) Contentsof the Appendix. The appellant must prepare and file an appendix to the
briefs containing:

(A) thereevant docket entriesin the proceeding below;
(B) therdevant portions of the pleadings, charge, findings, or opinion;
(C)  thejudgment, order, or decision in question; and

(D)  other parts of the record to which the parties wish to direct the court’s
attention.

(2 Excluded Material. Memoranda of law in thedistrict court should not be included
in the appendix unless they have independent relevance. Parts of the record may be
relied on by the court or the parties even though not included in the appendix.

3 Timeto File; Number of Copies. Unlessfiling is deferred under Rule 30(c), the
appellant must file 10 copies of the appendix with the brief and must serve one copy
on counsel for each party separately represented. An unrepresented party proceeding
in forma pauperis must file 4 legible copies with the clerk, and one copy must be
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(b)

(©

served on counsel for each separately represented party. The court may by local rule
or by order in a particular case require the filing or service of a different number.

All Parties’ Responsibilities.

(1)

(2)

Deter mining the Contents of the Appendix. The parties are encouraged to agree
on the contents of the appendix. In the absence of an agreement, the appellant must,
within 10 days after the record is filed, serve on the appellee a designation of the
parts of the record the appellant intends to include in the appendix and a statement
of the issues the appellant intends to present for review. The appellee may, within
10 days after receiving the designation, serve on the appellant a designation of
additional partsto whichit wishesto direct the court’ sattention. The appellant must
include the designated parts in the appendix. The parties must not engage in
unnecessary designation of parts of the record, because the entirerecord isavailable
to the court. This paragraph applies also to a cross-appellant and a cross-appellee.

Costsof Appendix. Unlessthe parties agree otherwise, the appellant must pay the
cost of the appendix. If the appellant considers parts of the record designated by the
appellee to be unnecessary, the appellant may advise the appellee, who must then
advance the cost of including those parts. The cost of the appendix isataxable cost.
But if any party causes unnecessary partsof therecord to beincluded inthe appendix,
the court may impose the cost of those partson that party. Each circuit must, by local
rule, provide for sanctions against attorneys who unreasonably and vexatiously
increase litigation costs by including unnecessary material in the appendix.

Deferred Appendix.

(1)

(2)

Deferral Until After Briefs Are Filed. The court may provide by rule for classes
of cases or by order in a particular case that preparation of the appendix may be
deferred until after the briefs have been filed and that the appendix may be filed 21
days after the appellee’ sbrief is served. Even though thefiling of the appendix may
be deferred, Rule 30(b) applies,; except that a party must designate the parts of the
record it wantsincluded in the appendix when it servesitsbrief, and need not include
a statement of the issues presented.

Referencesto the Record.

(A) If the deferred appendix is used, the parties may cite in their briefs the
pertinent pages of the record. When the appendix is prepared, the record
pages cited in the briefs must be indicated by inserting record page numbers,
in brackets, at placesin the appendix where those pages of the record appear.

(B) A party who wants to refer directly to pages of the appendix may serve and
file copies of the brief within the time required by Rule 31(a), containing
appropriate references to pertinent pages of therecord. Inthat event, within
14 days after the appendix isfiled, the party must serve and file copies of the
brief, containing references to the pages of the appendix in place of or in
addition to the referencesto the pertinent pages of therecord. Except for the
correction of typographical errors, no other changesmay bemadeto thebrief.
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(d)

(€)

(f)

Format of the Appendix. Theappendix must begin with atable of contentsidentifying the
page at which each part begins. The relevant docket entries must follow the table of
contents. Other parts of the record must follow chronologically. When pages from the
transcript of proceedings are placed in the appendix, the transcript page numbers must be
shown in brackets immediately before the included pages. Omissionsin the text of papers
or of the transcript must be indicated by asterisks. Immaterial formal matters (captions,
subscriptions, acknowledgments, etc.) should be omitted.

Reproduction of Exhibits. Exhibits designated for inclusion in the appendix may be
reproduced in a separate volume, or volumes, suitably indexed. Four copies must be filed
with the appendix, and one copy must be served on counsel for each separately represented
party. If atranscript of a proceeding before an administrative agency, board, commission,
or officer was used in a district-court action and has been designated for inclusion in the
appendix, the transcript must be placed in the appendix as an exhibit.

Appeal on the Original Record Without an Appendix. The court may, either by rulefor
all cases or classes of cases or by order in aparticular case, dispense with the appendix and
permit an appeal to proceed on the original record with any copies of the record, or relevant
parts, that the court may order the partiesto file.

Local Rule 30. Appendix

(@)

(b)

(©

(d)

Deferred Appendix. A deferred appendix as provided in Rule 30(c) may befiled inany case
wher e the parties so stipulate or where, on application, a judge of this court so directs.

Original Record. The proceduredescribedin Rule 30(f) for hearing appealsontheoriginal
record without the necessity of an appendix (other than a copy of an opinion rendered by the
district court) is authorized in all appeals conducted under the Criminal Justice Act, 18
U.SC. 8 3006A, in all other proceedings conducted in forma pauperis, and in all appeals
involving a social security decision of the Secretary of Health and Human Services. In such
casestheappellant shall filealong with the appel lant'sbrief five clearly | egible copies of the
reporter'stranscript or of so much thereof as the appellant desires the court to read (or in
the case of social security decisions, of the administrativerecords), and both partiesintheir
briefs shall direct the court's attention to the portions of the transcript or administrative
record deemed relevant to each point. If five copies are not available without incurring
undue expense, application for leave to proceed with a smaller number of copies may be
made.

Index for Exhibits. The index for exhibits required by FRAP 30(e) shall include a
description of the exhibit sufficient to inform the court of its nature; designation merely by
exhibit number or letter is not a suitable index.

Notice of Appeal. The notice of appeal shall be included in the appendix.

Rule31l. Servingand Filing Briefs

(@)

Timeto Serveand Filea Brief.
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Q) The appellant must serve and file abrief within 40 days after therecord isfiled. The
appellee must serve and file a brief within 30 days after the appellant’s brief is
served. The appellant may serve and fileareply brief within 14 days after service of
the appellee’ s brief but areply brief must be filed at least 3 days before argument,
unless the court, for good cause, alows alater filing.

(2 A court of appeals that routinely considers cases on the merits promptly after the
briefsare filed may shorten thetimeto serveandfilebriefs, either by local rule or by
order in aparticular case.

(b) Number of Copies. Twenty-five copies of each brief must be filed with the clerk and 2
copies must be served on counsel for each separately represented party. An unrepresented
party proceeding in forma pauperis must file 4 legible copies with the clerk, and one copy
must be served on counsel for each separately represented party. The court may by local rule
or by order in a particular case require the filing or service of a different number.

(© Consequenceof FailuretoFile. If an appellant failsto fileabrief within thetime provided
by this rule, or within an extended time, an appellee may move to dismiss the appeal. An
appellee who failsto file a brief will not be heard at oral argument unless the court grants
permission.

Local Rule 31. Number of Copies of Brief to be Filed with Clerk

(b) Notwithstanding FRAP Rule 31(b), the number of copies of each brief that must befiled with
the clerkisten.

Rule32. Form of Briefs, Appendices, and Other Papers
(@) Form of a Brief.
(1) Reproduction.
(A) A brief may be reproduced by any process that yields a clear black image on
light paper. The paper must be opague and unglazed. Only one side of the
paper may be used.

(B)  Text must be reproduced with a clarity that equals or exceeds the output of
alaser printer.

(C)  Photographs, illustrations, and tables may be reproduced by any method that
results in a good copy of the original; a glossy finish is acceptable if the
original is glossy.

(2 Cover. Except for filingsby unrepresented parties, the cover of the appellant’ sbrief
must be blue; the appelle€’ s, red; anintervenor’ sor amicuscuriag’s, green; any reply
brief, gray; and any supplemental brief, tan. Thefront cover of abrief must contain:

(A)  thenumber of the case centered at the top;
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3)

(4)

(5)

(6)

(7)

(B)  thename of the court;
(C) thetitle of the case (see Rule 12(d));

(D) thenatureof theproceeding (e.g., Appeal, Petition for Review) and thename
of the court, agency, or board below;

(E) thetitle of the brief, identifying the party or parties for whom the brief is
filed; and

(F) the name, office address, and telephone number of counsel representing the
party for whom the brief isfiled.

Binding. Thebrief must be boundin any manner that is secure, does not obscurethe
text, and permits the brief to lie reasonably flat when open.

Paper Size, Line Spacing, and Margins. The brief must be on 8 %2 by 11 inch
paper. Thetext must be double-spaced, but quotations more than two lineslong may
be indented and single-spaced. Headings and footnotes may be single-spaced.

Margins must be at least oneinch on all four sides. Page numbers may be placed in

the margins, but no text may appear there.

Typeface. Either aproportionally spaced or a monospaced face may be used.

(A) A proportionally spaced face must include serifs, but sans-serif type may be
used in headings and captions. A proportionally spaced face must be 14-
point or larger.

(B) A monospaced face may not contain more than 10 Y% characters per inch.

Type Styles. A brief must be set in aplain, roman style, although italics or boldface
may be used for emphasis. Case names must be italicized or underlined.

Length.

(A) Pagelimitation. A principal brief may not exceed 30 pages, or areply brief
15 pages, unless it complies with Rule 32(a)(7)(B) and (C).

(B)  Type-volume limitation.
(1) A principal brief isacceptable if:
. it contains no more than 14,000 words; or
. it uses a monospaced face and contains no more than
1,300 lines of text.
(i)  Avreply brief isacceptableif it contains no more than half of the type
volume specified in Rule 32(a)(7)(B)(i).
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(b)

(©

(©

(iii)

Headings, footnotes, and quotations count toward the word and line
limitations. The corporate disclosure statement, table of contents,
table of citations, statement with respect to oral argument, any
addendum containing statutes, rules or regulations, and any
certificates of counsel do not count toward the limitation.

Certificate of compliance.

(i)

(i)

A brief submitted under Rules 28.1(e)(2) or 32(a)(7)(B) must include
acertificate by the attorney, or an unrepresented party, that the brief
complieswith the type-volume limitation. The person preparing the
certificate may rely on the word or line count of the word-processing
system used to prepare the brief. The certificate must state either:

. the number of words in the brief; or
. the number of lines of monospaced type in the brief.
Form 6 in the Appendix of Formsisasuggested form of acertificate

of compliance. Use of Form 6 must be regarded as sufficient to meet
the requirements of Rules 28.1(e)(3) and 32 (a)(7(C)(I).

Form of an Appendix. Anappendix must comply with Rule32(a)(1), (2), (3), and (4), with
the following exceptions:

(1)
(2)

3)

The cover of aseparately bound appendix must be white.

An appendix may include alegible photocopy of any document found in the record
or of aprinted judicial or agency decision.

When necessary to facilitate inclusion of odd-sized documents such as technical
drawings, an appendix may be a size other than 8 %2 by 11 inches, and need not lie
reasonably flat when opened.

Form of Other Papers.

(1)
(2)

Motion. Theform of amotion is governed by Rule 27(d).

Other Papers. Any other paper, including apetition for rehearing and a petition for
rehearing en banc, and any response to such a petition, must be reproduced in the
manner prescribed by Rule 32(a), with the following exceptions:

(A)

(B)

A cover is not necessary if the caption and signature page of the paper
together containtheinformation required by Rule32(a)(2). If acoverisused,
it must be white.

Rule 32(a)(7) does not apply.
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(d)

(€)

Signature. Every brief, motion, or other paper filed with the court must be signed by the
party filing the paper or, if the party is represented, by one of the party’ s attorneys.

Local Variation. Every court of appeals must accept documentsthat comply with theform
requirements of thisrule. By local rule or order in a particular case a court of appeals may
accept documents that do not meet al of the form requirements of thisrule.

Local Rule 32. Briefsand Appendix

(@) Form of Brief

(b)

(©

(d)

1.

Briefsin Digital Format. Thedigital format of a brief isgoverned by Interim Local
Rule 25.

Briefsin Paper Format. Paper Briefs must conform to FRAP Rule 32(a), with a
proviso that, if a litigant prefersto file a printed brief in pamphlet format, it must
conform to the following specifications:

Sze of pages: 6 1/8 by 9 1/4 inches

Sdes used: Both.

Margins: At least oneinch on all sides.

Font size: 12-point type or larger, for text and
footnotes

Spacing: 2-points or more leading between lines. 6-points or more
between paragraphs.

Other specifications: Must conformto FRAP Rule 32(a).

Form of Appendix. Appendices must conformto FRAP 32(b).

1)

2

All appendices must contain:

(A)  Sequentially numbered pages beginning with A-1.

(B)  Adetailed index referring to the sequential page numbers.
Appendices may:

(A)  Beprinted on both sides of the page.

(B) Employ tabs to identify documents. (Use of tabs does not eliminate the
requirements to number pages sequentially.)

(C)  Employ the Manuscript form of transcripts.

Covers. The docket number of the case must be printed in type at least one inch high on the
cover of each brief and appendix.

Special Appendix.
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Q) Contents of the Special Appendix. If the application or interpretation of any rule of
law, including any constitutional provision, treaty, statute, ordinance, regulation,
rule, or sentencing guideline, is significant to the resolution of any issue on appeal,
or if the Appendix, exclusive of the orders, opinions, and judgments being appeal ed,
would exceed 300 pages, the parties must provide the court with a Special Appendix,
including

(A)  theverbatimtext, with appropriate citation, of any such rule of law, and
(B)  such orders, opinions and judgments being appeal ed.

The inclusion of such materials in a Special Appendix satisfies the obligations
established by FRAP Rules 28(f) and 30(a)(1).

() Form of the Special Appendix. The Special Appendix may be presented either as an
addendum at the end of a brief, or as a separately bound volume (in which case it
must be designated “ Special Appendix” on its cover). The Special Appendix must
conform to the requirements of Local Rule 32(b) relating to the Form of Appendix,
with the exception that its pages must be sequentially numbered beginning with SPA-
1.

Rule 32.1. Citing Judicial Dispositions

(@)

(b)

Citation Permitted. A court may not prohibit or restrict the citation of federal judicial
opinions, orders, judgments, or other written dispositions that have been:

(i)  designated as “unpublished,” “not for publication,” “non-precedential,” “not
precedent,” or the like; and

(i) issued on or after January 1, 2007.

CopiesRequired. If aparty citesafederal judicial opinion, order, judgment, or other written
dispositionthat isnot availablein apublicly accessible el ectronic database, the party must file
and serve a copy of that opinion, order, judgment or disposition with the brief or other paper
inwhich it iscited.

Local Rule 32.1. Dispositions by Summary Order

(@)

(b)

Use of Summary Orders. The demands of contemporary case loads require the court to be
conscious of the need to utilizejudicial time effectively. Accordingly, inthose casesinwhich
decision is unanimous and each judge of the panel believes that no jurisprudential purpose
would be served by an opinion (i.e., a ruling having precedential effect), the ruling may be
by summary order instead of by opinion.

Precedential Effect of Summary Orders. Rulings by summary order do not have
precedential effect.
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(©

(d)

Citation of Summary Orders.

D

)

Citation to summary ordersfiled after January 1, 2007, is per mitted.

(A) Inabrief or other paper in which a litigant cites a summary order, in each
paragraph in which a citation appears, at least one citation must either be to the
Federal Appendix or be accompanied by the notation: “ (summary order).”

(B) Serviceof Summary Orderson Pro SeParties: A party citing a summary order
must serve a copy of that summary order together with the paper in which the
summary order is cited on any party not represented by counsel unless the summary
order is available in an electronic database which is publicly accessible without
payment of fee (such as the database available at http://www.ca2.uscourts.gov/). If
no copy is served by reason of the availability of the order on such a database, the
citation must include referenceto that database and the docket number of thecasein
which the order was entered.

Citation to summary ordersfiled prior to January 1, 2007, is not permitted in this or
any other court, except in a subsequent stage of a case in which the summary order
has been entered, in a related case, or in any case for purposes of estoppel or res
judicata.

Legend. Summary ordersfiled after January 1, 2007, shall bear the following legend:

SUMMARY ORDER

Rulings by summary order do not have precedential effect. Citation
to summary orders filed after January 1, 2007, is permitted and is
governed by this court’s Local Rule 32.1 and Federal Rule of
Appellate Procedure32.1. Inabrief or other paper inwhich alitigant
citesasummary order, in each paragraphinwhich acitation appears,
at least one citation must either be to the Federal Appendix or be
accompanied by the notation: “ (summary order).” A party citing a
summary order must servea copy of that summary order together with
the paper in which the summary order is cited on any party not
represented by counsel unless the summary order is available in an
electronic database which is publicly accessible without payment of
fee (such asthe database available at http://www.ca2.uscourts.gov/).
If no copy is served by reason of the availability of the order on such
a database, the citation must include reference to that database and
the docket number of the case in which the order was entered.
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Rule33. Appeal Conferences

The court may direct the attorneys — and, when appropriate, the parties— to participate in one or
more conferences to address any matter that may aid in disposing of the proceedings, including
simplifying the issues and discussing settlement. A judge or other person designated by the court
may preside over the conference, which may be conducted in person or by telephone. Before a
settlement conference, the attorneys must consult with their clients and obtain as much authority as
feasible to settle the case. The court may, as aresult of the conference, enter an order controlling
the course of the proceedings or implementing any settlement agreement.

Rule34. Oral Argument
(@ In General.

(1) Party’s Statement. Any party may file, or a court may require by local rule, a
statement explaining why oral argument should, or need not, be permitted.

(2 Standards. Oral argument must be allowed in every case unless a panel of three
judges who have examined the briefs and record unanimously agrees that oral
argument is unnecessary for any of the following reasons:

(A)  theappeal isfrivolous,
(B) thedispositiveissue or issues have been authoritatively decided; or

(C) the facts and legal arguments are adequately presented in the briefs and
record, and the decisional process would not be significantly aided by oral
argument.

(b) Notice of Argument; Postponement. The clerk must advise all parties whether oral
argument will be scheduled, and, if so, the date, time, and placefor it, and the time allowed
for each side. A motion to postpone the argument or to allow longer argument must befiled
reasonably in advance of the hearing date.

(© Order and Contents of Argument. The appellant opens and concludes the argument.
Counsel must not read at length from briefs, records, or authorities.

(d)  Cross-Appealsand Separate Appeals. If thereisacross-appea, Rule 28(h) determines
which party isthe appel lant and which isthe appelleefor purposesof oral argument. Unless
the court directs otherwise, across-appeal or separate appeal must beargued whentheinitial
appeal isargued. Separate parties should avoid duplicative argument.
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(e Nonappearance of a Party. If the appellee fails to appear for argument, the court must
hear appellant’ sargument. If the appellant failsto appear for argument, the court may hear
the appellee’s argument. If neither party appears, the case will be decided on the briefs,
unless the court orders otherwise.

() Submission on Briefs. The parties may agree to submit a case for decision on the briefs,
but the court may direct that the case be argued.

(9) Use of Physical Exhibits at Argument; Removal. Counsel intending to use physica
exhibits other than documents at the argument must arrange to place them in the courtroom
on the day of the argument before the court convenes. After the argument, counsel must
remove the exhibits from the courtroom, unlessthe court directs otherwise. The clerk may
destroy or dispose of the exhibitsif counsel does not reclaim them within areasonabletime
after the clerk gives notice to remove them.

Interim Local Rule 34. Oral Argument and Submission on Briefs
(@) Party’ s Statement and Submission on Briefs

Q) Request for Oral Argument. An opportunity for oral argument will be provided
only upon request made pur suant to thissubsection (a). Thissubsection (a) doesnot
apply to appeals placed on the Non-Argument Calendar pursuant to Interim Local
Rule 0.29.

2 Counseled Appeals. For anappeal inwhichall partiesarerepresented by counsel:
counsel for all parties must confer (by any convenient means) and must file, within
14 days after the due date of the last brief, ajoint statement indicating whether the
parties—specifying which, if fewer than all-seek oral argument, or whether the
parties agreeto submit the casefor decision onthebriefs. Unlessthe Court directs
otherwise, failure to timely file the joint statement will result in submission of the
case for decision on the briefs.

3 Pro Se Appeals. For an appeal in which at |east one party appears pro se. after
the due date of the last brief, the Clerk of Court will mail to each party a
questionnaire asking whether the party would like to have the case decided on the
briefs, or whether the party seeks oral argument. All parties must return the
questionnaire within 14 days of its date. Failure by a party to timely return the
questionnaire will be deemed to mean that the party does not seek oral argument.

(b) Determination by Court Not to Hear Oral Argument. If the court, acting sua sponte,
contemplates deciding an appeal without hearing oral argument, each of the partieswill be
given an opportunity to file a statement setting forth reasons for hearing oral argument.
Subject to subsection (a), oral argument will be allowed in all cases except those in which
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(©

(d)

()

a panel of three judges, after examination of the briefs and record, shall be of the
unanimous view that oral argument is not needed for one of the following reasons:

(1) the appeal is frivolous;

(2 the dispositive issue or set of issues has been recently authoritatively
decided; or

3 the facts and legal arguments are adequately presented in the briefs and
record, and the decisional processwould not be significantly aided by oral
argument.

Number of Counsel. Only one counsel will be heard for each party on the argument of a
case, except by leave of the court.

Time Allotments. The judge scheduled to preside over the panel will set the time allowed
for argument by each party after considering the appellant's brief and each party's request
for argument time. Normally, ten or fifteen minuteswill be allotted to each side. Partieson
the same side of an appeal may be obliged to divide the time allotted to their side.
Arguments in pro se appeals are normally five minutes per side. The clerk will notify
counsel and pro se parties of all such time allotments.

Postponement of Argument. Except in the event of an emergency, such as unforeseen
ilIness of counsel, an application to postpone the date for oral argument will ordinarily not
be favorably entertained. Engagement of counsel in courts (other than the Supreme Court
of the United Sates) or administrative hearings will not be considered good cause for
postponement. The date for oral argument may not be postponed by stipulation.

Rule35. En Banc Determination

(@)

(b)

When Hearingor Rehearing En BancMay BeOrdered. A majority of thecircuit judges
who arein regular active service and who are not disqualified may order that an appeal or
other proceeding be heard or reheard by the court of appeals en banc. An en banc hearing
or rehearing is not favored and ordinarily will not be ordered unless:

(1) en banc consideration is necessary to secure or maintain uniformity of the
court’ s decisions; or

(2 the proceeding involves a question of exceptional importance.

Petition for Hearing or Rehearing En Banc. A party may petition for a hearing or
rehearing en banc.
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(©

(d)

()

(f)

(1) The petition must begin with a statement that either:

(A)  thepanel decision conflicts with a decision of the United States Supreme
Court or of the court to which the petition is addressed (with citation to the
conflicting case or cases) and consideration by the full court is therefore
necessary to secure and maintain uniformity of the court’s decisions; or

(B) the proceeding involves one or more questions of exceptional importance,
each of which must be concisely stated; for example, a petition may assert
that aproceeding presentsaquestion of exceptional importanceif itinvolves
an issue on which the panel decision conflicts with the authoritative
decisions of every other United States Court of Appeals that has addressed
the issue.

(2 Except by the court’ s permission, apetition for an en banc hearing or rehearing must
not exceed 15 pages, excluding material not counted under Rule 32.

3 For purposes of the page limit in Rule 35(b)(2), if a party files both a petition for
panel rehearing and a petition for rehearing en banc, they are considered a single
document eveniif they arefiled separately, unless separatefiling isrequired by local
rule.

Timefor Petition for Hearing or Rehearing En Banc. A petition that an appeal be heard
initially en banc must be filed by the date when the appellee’s brief isdue. A petition for
arehearing en banc must be filed within the time prescribed by Rule 40 for filing a petition
for rehearing.

Number of Copies. The number of copiesto befiled must be prescribed by local ruleand
may be altered by order in a particular case.

Response. No response may be filed to a petition for an en banc consideration unless the
court orders a response.

Call for aVote. A vote need not be taken to determine whether the case will be heard or
reheard en banc unless ajudge callsfor avote.

Interim Local Rule 35. En Banc Procedure

(@)

Copy of Opinion or Summary Order Required. Each petition for rehearing en banc shall
include a copy of the opinion or summary order to which the petition relates, unless the
opinion or summary order is included in a petition for panel rehearing that has been
combined with the petition for rehearing en banc.
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(b)

(©

(d)

Judges Eligible to Request an En Banc Poll. Any Judge of the Court in regular active
service and any senior judge who is a member of the panel is eligible to request a poll of
the judgesin regular active service to determine whether a hearing or rehearing en banc
should be ordered (see 28 U.S.C. § 46(c)).

Determination of Majority for Ordering En Banc Consideration. Neither vacancies nor
disqualified judges shall be counted in determining the base on which "a majority of the
circuit judgesof thecircuit who areinregular active service" shall be calculated, pursuant
to 28 U.S.C. § 46(c), for purposes of ordering a hearing or rehearing en banc.

Procedure After Amendment of Court Ruling. If a panel opinion or summary order is
amended, a petition for rehearing en banc, or an amended petition, may be filed within the
time specified by F.R.A.P. Rule 35(c), counted fromthe date of the entry of the amendment.
A petitionfor rehearing en bancfiled prior to amendment of the court’ sruling will continue
to be effective and need not be amended.

Rule36. Entry of Judgment; Notice

(@)

(b)

Entry. A judgment isentered whenitisnoted onthedocket. The clerk must prepare, sign,
and enter the judgment:

(1) after receiving the court’s opinion — but if settlement of the judgment’s form is
required, after final settlement; or

(2 if ajudgment is rendered without an opinion, as the court instructs.
Notice. On the date when judgment is entered, the clerk must mail to all parties a copy of

the opinion — or the judgment, if no opinion was written — and a notice of the date when
the judgment was entered.

Rule37. Interest on Judgment

(@)

(b)

When the Court Affirms. Unless the law provides otherwise, if a money judgment in a
civil caseisaffirmed, whatever interest isallowed by law is payable from the date when the
district court’s judgment was entered.

When the Court Reverses. If the court modifies or reverses a judgment with a direction

that amoney judgment beentered in thedistrict court, the mandate must contain instructions
about the allowance of interest.
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Rule38. Frivolous Appeal — Damages and Costs

If acourt of appeals determines that an appeal isfrivolous, it may, after a separately filed motion
or notice from the court and reasonabl e opportunity to respond, award just damages and single or
double costs to the appellee.

Local Rule38. Other Sanctionsfor Delay

In the event of failure by a party to file therecord, a brief, or the appendix within the time limited
by the Federal Rules of Appellate Procedure, or arule or order of thiscourt, the court, on motion
of a party or on its own motion, may impose other sanctions, including amounts to reimburse an
opposing party for the expense of making motions, upon the defaulting party or the defaulting
party's attorney.

Rule39. Costs

(@ Against Whom Assessed. The following rules apply unless the law provides or the court
orders otherwise:

Q) if an appeal is dismissed, costs are taxed against the appellant, unless the parties
agree otherwise;

2 if ajudgment is affirmed, costs are taxed against the appellant;
3 if ajudgment isreversed, costs are taxed against the appellee;

4) if ajudgment is affirmed in part, reversed in part, modified, or vacated, costs are
taxed only as the court orders.

(b) Costs For and Against the United States. Costs for or against the United States, its
agency, or officer will be assessed under Rule 39(a) only if authorized by law.

(©) Costsof Copies. Each court of appealsmust, by local rule, fix the maximum ratefor taxing
the cost of producing necessary copies of a brief or appendix, or copies of records
authorized by Rule 30(f). The rate must not exceed that generally charged for such work
inthe areawherethe clerk’ sofficeislocated and should encourage economica methods of

copying.
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(d) Bill of Costs. Objections; Insertion in Mandate.

@)

2

3)

A party who wants costs taxed must — within 14 days after entry of judgment —
file with the circuit clerk, with proof of service, an itemized and verified bill of
costs.

Objections must be filed within 10 days after service of the bill of costs, unlessthe
court extends the time.

Theclerk must prepare and certify anitemized statement of costsfor insertioninthe
mandate, but issuance of the mandate must not be delayed for taxing costs. If the
mandate issues before costs are finally determined, the district clerk must — upon
the circuit clerk’ srequest — add the statement of costs, or any amendment of it, to
the mandate.

(e Costson Appeal TaxableintheDistrict Court. Thefollowing costson appeal aretaxable
in the district court for the benefit of the party entitled to costs under thisrule:

)
2
3)

(4)

the preparation and transmission of the record;
the reporter’ s transcript, if needed to determine the appedl;

premiums paid for a supersedeas bond or other bond to preserve rights pending
appeal; and

the fee for filing the notice of appeal.

Local Rule 39. Costs

The cost of reproducing the necessary copies of appendices or record excerpts shall betaxed at a
rate not to exceed $0.20 per page (which figure may be increased fromtime to time by the clerk of
the court to reflect prevailing rates of economical duplicating or copying processes), or at actual
cost, whichever shall beless.

Rule 40.

Petition for Panel Rehearing

@ Timeto File; Contents; Answer; Action by the Court if Granted.

(1)

Time. Unlessthetimeis shortened or extended by order or local rule, apetition for
panel rehearing may be filed within 14 days after entry of judgment. Butinacivil
case, if the United States or its officer or agency is a party, the time within which
any party may seek rehearing is 45 days after entry of judgment, unless an order
shortens or extends the time.
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(b)

(2 Contents. The petition must state with particularity each point of law or fact that
the petitioner believes the court has overlooked or misapprehended and must argue
in support of the petition. Oral argument is not permitted.

3 Answer. Unless the court requests, no answer to a petition for panel rehearing is
permitted. But ordinarily rehearing will not be granted in the absence of such a
request.

4) Action by the Court. If apetition for panel rehearing is granted, the court may do
any of thefollowing:

(A) makeafina disposition of the case without reargument;
(B)  restorethe case to the calendar for reargument or resubmission; or
(C)  issue any other appropriate order.
Form of Petition; Length. The petition must comply in form with Rule 32. Copies must

be served and filed as Rule 31 prescribes. Unlessthe court permitsor alocal rule provides
otherwise, apetition for panel rehearing must not exceed 15 pages.

Interim Local Rule 40. Panel Rehearing Procedure

(@)

(b)

(©

Copy of Opinion or Summary Order Required. Each petition for rehearing shall include
a copy of the opinion or summary order to which the petition relates.

Procedure After Amendment of Court Ruling. If a panel opinion or summary order is
amended, a petition for panel rehearing, or an amended petition, may be filed within the
times specified by F.RA.P. Rule 40(a)(1), counted from the date of the entry of the
amendment. A petition for panel rehearing filed prior to amendment of the court’s ruling
will continue to be effective and need not be amended.

Sanctions. If a petition for rehearing is found to be wholly without merit, vexatious, and
for delay, the court may tax a sum not exceeding $250 against petitioner in favor of the
petitioner's adversary, to be collected with the costs in the case.

Rule4l. Mandate: Contents; I ssuance and Effective Date; Stay

(@)

(b)

Contents. Unlessthe court directs that a formal mandate issue, the mandate consists of a
certified copy of thejudgment, acopy of the court’ sopinion, if any, and any direction about
costs.

When Issued. The court’s mandate must issue 7 caendar days after the time to file a
petition for rehearing expires, or 7 calendar days after entry of an order denying atimely
petition for panel rehearing, rehearing en banc, or motion for stay of mandate, whichever
islater. The court may shorten or extend the time.
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(© Effective Date. The mandate is effective when issued.

(d)  Stayingthe Mandate.

(1) On Petition for Rehearing or Motion. The timely filing of a petition for panel
rehearing, petition for rehearing en banc, or motion for stay of mandate, stays the
mandate until disposition of the petition or motion, unless the court orders
otherwise.

(2 Pending Petition for Certiorari.

(A) A party may move to stay the mandate pending thefiling of apetition for a
writ of certiorari in the Supreme Court. The motion must be served on al
partiesand must show that the certiorari petition would present asubstantial
question and that thereis good cause for a stay.

(B)  The stay must not exceed 90 days, unless the period is extended for good
cause or unless the party who obtained the stay files a petition for the writ
and so notifies the circuit clerk in writing within the period of the stay. In
that case, the stay continues until the Supreme Court’ s final disposition.

(C)  Thecourt may require abond or other security as a condition to granting or
continuing a stay of the mandate.

(D)  Thecourt of appeals must issue the mandate immediately when acopy of a
Supreme Court order denying the petition for writ of certiorari isfiled.

Local Rule4l. |ssuance of Mandate

Unless otherwise ordered by the court, the mandate shall issue forthwith in all casesin which (1)
an appeal froman order or judgment of a district court or a petition to review or enforce an order
of an agency isdecided in open court, (2) a petition for awrit of mandamus or other extraordinary
writ isadjudicated, or (3) the clerk entersan order dismissing an appeal or a petition to review or
enforce an order of an agency for a default in filings, as directed by an order of the court or a
judge.

Rule42. Voluntary Dismissal
@ Dismissal in the District Court. Before an appeal has been docketed by the circuit clerk,

the district court may dismiss the appeal on the filing of a stipulation signed by al parties
or on the appellant’s motion with notice to all parties.
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(b)

Dismissal inthe Court of Appeals. Thecircuit clerk may dismissadocketed appedl if the
parties file asigned dismissal agreement specifying how costs are to be paid and pay any
fees that are due. But no mandate or other process may issue without a court order. An
appeal may be dismissed on the appel lant’ smotion on termsagreed to by the partiesor fixed
by the court.

Rule 43.

(@)

(b)

(©

Substitution of Parties

Death of a Party.

)

2

3

After Notice of Appeal IsFiled. If aparty dies after anotice of appeal has been
filed or while a proceeding is pending in the court of appeals, the decedent’s
personal representative may be substituted asaparty on motion filed with thecircuit
clerk by the representative or by any party. A party’s motion must be served on the
representative in accordance with Rule 25. [If the decedent has no representative,
any party may suggest the death on the record, and the court of appeals may then
direct appropriate proceedings.

Before Notice of Appeal |s Filed — Potential Appellant. If a party entitled to
appeal dies before filing a notice of appeal, the decedent’'s personal
representative — or, if there is no personal representative, the decedent’ s attorney
of record — may file a notice of appeal within the time prescribed by these rules.
After the notice of appeal is filed, substitution must be in accordance with Rule
43(a)(2).

BeforeNoticeof Appeal IsFiled — Potential Appellee. If aparty against whom
an appeal may be taken dies after entry of ajudgment or order in the district court,
but before a notice of appeal isfiled, an appellant may proceed asiif the death had
not occurred. After the notice of appea isfiled, substitution must bein accordance
with Rule 43(a)(1).

Substitution for a Reason Other Than Death. If aparty needsto be substituted for any
reason other than death, the procedure prescribed in Rule 43(a) applies.

Public Officer: Identification; Substitution.

)

2

Identification of Party. A public officer who is a party to an appeal or other
proceeding in an official capacity may be described asaparty by the public officer’s
officia title rather than by name. But the court may require the public officer’'s
name to be added.

Automatic Substitution of Officeholder. When apublic officer who isaparty to
an appeal or other proceeding in an official capacity dies, resigns, or otherwise
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ceases to hold office, the action does not abate. The public officer’s successor is
automatically substituted as a party. Proceedings following the substitution are to
be in the name of the substituted party, but any misnomer that does not affect the
substantial rights of the parties may be disregarded. An order of substitution may
be entered at any time, but failure to enter an order does not affect the substitution.

Rule44. CaselnvolvingaConstitutional Question When theUnited States

(@)

(b)

IsNot a Party

Congtitutional Challengeto Federal Statute. If aparty questionsthe constitutionality of
an Act of Congress in a proceeding in which the United States or its agency, officer, or
employeeisnot aparty inan official capacity, the questioning party must givewritten notice
to the circuit clerk immediately upon the filing of the record or as soon as the question is
raised inthe court of appeals. The clerk must then certify that fact to the Attorney General.

Congtitutional Challengeto State Statute. If a party questions the constitutionality of a
statute of a State in a proceeding in which the that State or its agency, officer, or employee
isnot a party in an official capacity, the questioning party must give written notice to the
circuit clerk immediately upon the filing of the record or as soon as the question is raised
in the court of appeals. The clerk must then certify that fact to the attorney genera of the
State.

Rule 45. Clerk’s Duties

(@)

(b)

General Provisions.

(1) Qualifications. Thecircuit clerk must take the oath and post any bond required by
law. Neither the clerk nor any deputy clerk may practice as an attorney or counsel or
in any court while in office.

(2 When Court Is Open. The court of appeals is always open for filing any paper,
issuing and returning process, making amotion, and entering an order. Theclerk’s
office with the clerk or adeputy in attendance must be open during business hours
on all days except Saturdays, Sundays, and legal holidays. A court may provide by
local rule or by order that the clerk’ s office be open for specified hourson Saturdays
or on legal holidays other than New Y ear’ sDay, Martin Luther King, Jr.’ sBirthday,
Presidents Day, Memoria Day, Independence Day, Labor Day, Columbus Day,
Veterans Day, Thanksgiving Day, and Christmas Day.

Records.
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@)

2

3)

TheDocket. Thecircuit clerk must maintain adocket and an index of all docketed
cases in the manner prescribed by the Director of the Administrative Office of the
United States Courts. The clerk must record all papersfiled with the clerk and all
process, orders, and judgments.

Calendar. Under the court’ s direction, the clerk must prepare a calendar of cases
awaiting argument. In placing cases on the calendar for argument, the clerk must
give preference to appealsin criminal cases and to other proceedings and appeals
entitled to preference by law.

Other Records. The clerk must keep other books and records required by the
Director of the Administrative Office of the United States Courts, with the approval
of the Judicial Conference of the United States, or by the court.

(© Noticeof an Order or Judgment. Upontheentry of an order or judgment, thecircuit clerk
must immediately serve by mail a notice of entry on each party to the proceeding, with a
copy of any opinion, and must note the mailing on the docket. Service on a party
represented by counsel must be made on counsel.

(d)  Custody of Recordsand Papers. Thecircuit clerk has custody of the court’ srecordsand
papers. Unlessthe court ordersor instructs otherwise, the clerk must not permit an original
record or paper to be taken from the clerk’s office. Upon disposition of the case, original
papers constituting the record on appeal or review must be returned to the court or agency
from which they werereceived. The clerk must preserve acopy of any brief, appendix, or
other paper that has been filed.

Rule 46.

Attorneys

(@) Admission to the Bar.

)

2

Eligibility. Anattorney iseligible for admission to the bar of acourt of appealsif
that attorney is of good moral and professional character and isadmitted to practice
before the Supreme Court of the United States, the highest court of a state, another
United Statescourt of appeals, or aUnited Statesdistrict court (including thedistrict
courts for Guam, the Northern Mariana Islands, and the Virgin Islands).

Application. An applicant must file an application for admission, on a form
approved by the court that contains the applicant’s personal statement showing
eligibility for membership. The applicant must subscribe to the following oath or
affirmation:

“I, , do solemnly swear [or affirm] that | will conduct
myself as an attorney and counselor of this court, uprightly
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(b)

(©

and according to law; and that | will support the Constitution
of the United States.”

3 Admission Procedures. Onwritten or oral motion of amember of the court’ sbar,
the court will act on the application. An applicant may be admitted by oral motion
in open court. But, unlessthe court orders otherwise, an applicant need not appear
before the court to be admitted. Upon admission, an applicant must pay the clerk
the fee prescribed by local rule or court order.

Suspension or Disbar ment.

(1) Standard. A member of the court’s bar is subject to suspension or disbarment by
the court if the member:

(A)  hasbeen suspended or disbarred from practice in any other court; or
(B)  isquilty of conduct unbecoming a member of the court’s bar.

(2 Procedure. Themember must be given an opportunity to show good cause, within
the time prescribed by the court, why the member should not be suspended or
disbarred.

3 Order. The court must enter an appropriate order after the member responds and
ahearingisheld, if requested, or after the time prescribed for aresponse expires, if
no response is made.

Discipline. A court of appeals may discipline an attorney who practices before it for
conduct unbecoming amember of thebar or for failureto comply with any court rule. First,
however, the court must afford the attorney reasonabl e notice, an opportunity to show cause
to the contrary, and, if requested, a hearing.

Interim Local Rule 46.1. Attorney Admission and Discipline

(@)

Admission Requirements; Procedures. Except as otherwise provided in these rules,
counsel of record for all parties and any attorney appearing on behalf of a party or amicus
curiae must be admitted to practice before this court, and must certify their admission on
the Acknowledgment and Notice of Appearance form filed in accordance with Local Rule
12.1.

Q) Applying for Admission. To request admission to this court, an attorney must
completean applicationintheformavailableonthiscourt’ swebsite, comprised of:

(A)  applicant’sadmission form;

80



(b)

(©

(d)

2

(B)

©)

applicant’s statement and certification that the applicant has read and is
familiar with the Federal Rules of Appellate Procedure (FRAP) and the
local rules of this court; and,

sponsor’ s affidavit and motion.

Renewal of Admission. Anattorneyisadmitted for a period of five years, and must
renew admission every five years for an additional five-year period. Renewal
requires submission of an attorney admission renewal application in the form
available on this court’ s website.

(A)

(B)

Failure to Renew; Inactive Status. An attorney who fails to renew
admission within one month of the expiration of the five-year period is
placed in inactive status. An attorney in inactive status must complete the
renewal process to practice before the court. After 12 monthsin inactive
status, an attorney is removed from the court’s admission roll and must
reapply for admission in accordance with paragraph (a)(1).

Admission Renewal Schedule. An attorney already admitted to practicein
this court must initially renew admission in accordance with the timetable
below, and must ther eafter renew admission every five years based on this
initial renewal date.

(i) Admission on or after July 1, 2004. An attorney admitted to this
court on or after July 1, 2004, must initially renew admission no
later than five years fromthe original date of admission.

(i)  Admission before July 1, 2004. An attorney admitted to this court
before July 1, 2004, must renew admission no later than the
anniversary date of the original admission as it occurs during the
period July 2009 through June 2010.

Change in Contact Information. An attorney admitted to practice in this court must
promptly notify the clerk of a change in any of the contact information required on the
attorney admission data form.

Fees. An attorney applying for admission or renewal of admission must pay to the clerk
a fee set by the court and posted on the Court’ s website.

Pro Hac Vice Admission. An attorney may be admitted pro hac vice to represent a party
or amicus curiae in a particular proceeding without formally applying for admission or
paying the admission fee. Pro hac vice admission is granted upon the submission of a

must be:

written motion to the court before filing a notice of appearance. To qualify, the attorney
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(€)

@)

2
3)

a member of the bar of a district court within the circuit who has represented a
criminal defendant at trial and appear sfor that defendant on an appeal taken under
18 U.SC. 83006A;

acting for a party who is proceeding in forma pauperis; or

able to demonstrate exceptional circumstances justifying admission for the
particular proceeding.

Appearance and Argument by Eligible Law Students.

2.

An digible law student acting under a supervising attorney may appear in this
Court on behalf of any indigent person, the United Sates, or a governmental
agency, provided the party on whose behalf the student appears has consented
thereto in writing.

The supervising attorney shall be a member of the bar of this Court and, with
respect to the law student's proposed appearance upon an appeal or other matter
before this Court, shall:

(i) file with this Court the attorney's written consent to supervise the student;
(i) assume personal professional responsibility for the student's work;
(ili)  assist the student to the extent necessary;

(iv)  appear with the student in all proceedings before this Court and be
prepared to supplement any written or oral statement made by the student
to this Court or opposing counsel.

In order to be eligible to appear, the student shall:

(i) beenrolled inalaw school approved by the American Bar Association. The
student shall be deemed to continue to meet this requirement as long as,
following graduation, the student is preparing to take the first state bar
examination, of the state of the student's choicewithin thiscircuit, for which
the student is eligible or, having taken that examination, the student is
awaiting publication of theresultsor admissionto the bar after passing that
examination;

(i) have completed legal studies amounting to at least four semesters, or the
equivalent;
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(iii)  be certified, by either the dean or a faculty member of the student's law
school designated by the dean, as qualified to provide the legal
representation permitted by thisrule. This certification may be withdrawn
by mailing a notice of withdrawal to the clerk of this court or it may be
terminated, by vote of a majority of the panel sitting on a case in which the
student isappearing, at any timewithout notice or hearing and without any
showing of cause. The loss of certification by action of this court shall not
be considered a reflection on the character or ability of the student. The
dean or a faculty member designated by the student may recertify such a
student for appearances before other panels;

(iv)  beintroduced to this court by an attorney admitted to practice before this
court;

(V) neither ask for nor receive any compensation or remuneration of any kind
for the student's services fromthe party on whose behal f the student render s
services, but thisshall not prevent an attor ney, legal aid bureau, law school,
public defender agency, or the United Sates from paying compensation to
theeligiblelaw student, nor shall it prevent any agency from making proper
charges for its services;

(vi)  certifyinwriting that the student isfamiliar and will comply with the Code
of Professional Responsibility of the American Bar Association;

(vii)  certify in writing that the student is familiar with the Federal Rules of
Appellate Procedure, the Rules of this court, and any other federal rules
relevant to the appeal in which the student is appearing.

4. Upon filing with the clerk of this court the written consents and certifications
required by this rule, an digible law student supervised in accordance with this
rule, may with respect to any appeal or other proceeding for which the student had
met the requirements of thisrule:

() engage in the drafting or preparation of briefs, appendices, motions, or
other documents;

(i) appear before this court and participate in oral argument.

() Suspension or Disbarment. Suspension or disbarment shall be governed by Rule 46,
Federal Rules of Appellate Procedure.

1 In all casesin which an order disbarring an attorney or suspending the attorney

from practice (whether or not on consent) has been entered in any other court of
record, federal or state, and a certified copy thereof has been filed in this court, the
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(9)

clerk shall enter an order for the court, to become effective twenty-four days after
the date of service upon the attorney unless sooner modified or stayed, disbarring
the attorney or suspending the attorney from practicein this court upon termsand
conditions comparableto those set forth by the other court of record. Areasonable
effort shall be made to locate the attorney's current address, and, if that effort is
unsuccessful, mailing a copy of the order to thelast-known address shall be deemed
proper service. A copy of the order shall also be mailed to the Committee on
Admissions and Grievances of the Court of Appeals to be established under
subsection (h) hereof (hereafter "Committee™).

Within twenty days from the date of service of this court's order, a motion may be
filed in this court either by such attorney or the Committee for a modification or
revocation of the order of thiscourt. Any such motion shall set forth specifically the
facts and principles relied on by applicant as showing cause why a different
disposition should be ordered by thiscourt. Thetimely filing of such a motion will
stay the effectiveness of this court's order until further order of this court.

A motion to modify or revoke an order that has become effective under (1) will not
be entertained unless good cause is shown for failureto file a motion timely under

2.

The court in any matter disputed under (2) or (3) may refer the matter to a special
master to be appointed by the court for hearing and report.

Theforegoing paragraphs of thissubsection shall apply to any attorney whoresigns
fromthebar of any other court of record, federal or state, while under investigation
into allegations of misconduct on the attorney's part. Upon resigning under such
conditions the attorney shall promptly inform the clerk of this court of such
resignation.

Attorneys Convicted of Crime.

1

Upon thefiling with the court of a certificate, duly signed by the clerk of the court
in which the conviction has occurred, demonstrating that an attorney has been
convicted of a serious crime as hereinafter defined, the clerk of this court shall
immediately enter an order suspending theattorney, whether theconviction resulted
from a plea of guilty or nolo contendere, judgment after trial, or otherwise, and
regar dless of the pendency of an appeal fromthe conviction, unlessthecourt orders
otherwise. A copy of such order shall be served upon the attorney by mail at the
attorney's last known address. Such suspension shall remain in effect pending
disposition of a disciplinary proceeding to be commenced upon the filing of the
certificate of conviction, unless the court orders otherwise.



(h)

The term "serious crime” shall include any felony, federal or state, and any lesser
crime a necessary element of which, as determined by statutory or common law
definition of such crimein thejurisdiction wherethe conviction hasoccurred, is(a)
interference with the administration of justice; (b) false swearing; (C)
misrepresentation; (d) fraud; (e) willful failureto fileincometax returns; (f) deceit;
(g) bribery; (h) extortion; (i) misappropriation; (j) theft; or (k) an attempt, or
conspiracy, or solicitation of another to commit a serious crime.

A certificate of conviction of an attor ney for any crime shall be conclusive evidence
of the commission of that crime by such attorney in any disciplinary proceeding
instituted against the attorney based upon the conviction.

Upon receipt of a certificate of conviction of an attorney for a serious crimeand if
no order has been entered under subparagraph (f) above, the court may, in addition
to suspending the attorney in accordance with the provisions of (1), supra, also
direct the institution of a formal presentment against the attorney, without any
probable cause hearing, before the Committee, in which the sole issue to be
determined shall be the extent of the final discipline to be imposed. A proceeding
under this subparagraph (g)(4) may be terminated if an order is entered under
subparagraph (f) above. Adisciplinary proceeding soinstituted shall not, however,
be brought to hearing until all appeals from the conviction are concluded or the
time to take such appeal has expired.

Upon recei pt of a certificate of conviction of anattorney for a crime not constituting
a serious crime, other than a traffic offense, the court shall refer the matter to the
said Committeefor whatever action the Committee may deemwarranted. Thecourt
may, however, inits discretion, make no such reference with respect to convictions
for minor offenses.

An attorney suspended under the provisions of (1), shall be reinstated forthwith
upon thefiling of a clerk's certificate demonstrating that the underlying conviction
for a serious crime has been reversed, but the reinstatement will not terminate any
proceeding then pending against the attorney, the disposition of which shall be
determined by the court or the Committee on the basis of the available evidence.

Committee on Admissions and Grievances.

1

Appointment, members. The court shall appoint a standing committee of members
of the bar to be known as the Committee on Attorney Admissions and Grievances.
Three of those first appointed shall serve for the term of one year; three for two
years; and the remainder and all thereafter appointed shall serve for the term of
three years. Each member shall serve until a member's successor has been
appointed. 1f a member shall hold over after the expiration of the term for which
a member was appointed, the period of the member's hold-over shall betreated as
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part of the term of the member's successor. The court may vacate any such
appointment at any time. 1n the case of any vacancy caused by death, resignation,
or otherwise, any successor appointed shall serve the unexpired term of the
successor's predecessor. The court shall designate one of the membersto serve as
chairman whenever it may for any reason be necessary. The court shall appoint a
member of the bar as secretary of the Committee, who shall not be entitled to vote
on its proceedings.

Reference on matters of misconduct. The court may refer to the Committee any
accusation or evidence of misconduct in respect to any professional matter before
this court that allegedly violates the rules of professional conduct or responsibility
in effect in the state or other jurisdiction where the attorney maintains his or her
principal office for such investigation, hearing and report as the court deems
advisable. Such matters thus referred may include not only acts of affirmative
misconduct but negligent conduct of counsel. The Committeemay, initsdiscretion,
refer such mattersto an appropriate bar association for preliminary investigation.

Committee action. Inany matter referred to the Committee under the provisions of
these Rulesit shall provide the attorney with a statement in writing of the charges
against himand it shall hold a hearing, on at |east ten days' notice to the attorney,
making a record of its proceedings; in the event the attorney does not appear, the
Committee may take summary action and shall report itsrecommendation forthwith
tothecourt; inthe event that the attorney does appear, the attorney shall beentitled
to be represented by counsel, to present witnesses and other evidence on the
attorney's behalf, and to confront and cross-examine under oath any witnesses
against the attorney. Except as otherwise ordered by the court the Committee shall
in its discretion make and be governed by its own rules of procedure.

Committeerecommendation. The Committeeshall filetherecord of itsproceedings,
itsrecommendation and a brief statement of thereasonsther efor with the Clerkwho
shall retain themin camera after furnishing the court with copies thereof, and the
Clerk shall mail a copy of the Committee's recommendation and statement of its
reasons to the affected attorney and make the record of the Committee's
proceedings available to the attor ney. Within twenty days after filing of therecord,
report and recommendation the attorney may file with the Clerk a statement, not to
exceed ten typewritten pages in length, in opposition to or mitigation of the
Committee's recommendation. The court, consisting of the active judges ther eof,
shall act within a reasonable time thereafter by majority vote.

Committee expense. The Committee may be reimbursed for itsreasonabl e expenses
inthe discretion of the court from such sources as may be availabl e to the court for
such purposes.
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Rule47.

(@)

(b)

L ocal Rulesby Courts of Appeals

Local Rules.

(1)

(2)

Each court of appeals acting by a majority of its judges in regular active service
may, after giving appropriate public notice and opportunity for comment, make and
amend rules governing its practice. A generally applicable direction to parties or
lawyers regarding practice before a court must be in a locd rule rather than an
internal operating procedureor standing order. A local rule must be consistent with
— but not duplicative of — Acts of Congress and rules adopted under 28 U.S.C. §
2072 and must conform to any uniform numbering system prescribed by the Judicial
Conference of the United States. Each circuit clerk must send the Administrative
Office of the United States Courts a copy of each local rule and internal operating
procedure when it is promulgated or amended.

A local ruleimposing arequirement of form must not be enforced in amanner that
causes a party to lose rights because of a nonwillful failure to comply with the
requirement.

ProcedureWhen TherelsNo ControllingLaw. A court of appealsmay regulate practice
in a particular case in any manner consistent with federal law, these rules, and local rules
of thecircuit. No sanction or other disadvantage may beimposed for noncompliance with
any requirement not in federal law, federal rules, or thelocal circuit rulesunlessthe alleged
violator has been furnished in the particular case with actua notice of the requirement.

Rule 48.

(@)

(b)

M asters

Appointment; Powers. A court of appeals may appoint aspecial master to hold hearings,
if necessary, and to recommend factua findings and disposition in matters ancillary to
proceedingsin the court. Unlessthe order referring amatter to amaster specifiesor limits
the master’ s powers, those powersinclude, but are not limited to, the following:

(1)
(2)

3)
(4)

regulating all aspects of a hearing;

taking all appropriate action for the efficient performance of the master’s duties
under the order;

requiring the production of evidence on all matters embraced in the reference; and

administering oaths and examining witnesses and parties.

Compensation. If the master is not ajudge or court employee, the court must determine
the master’ s compensation and whether the cost isto be charged to any party.
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APPENDIX
PART A

AMENDED PLAN TO SUPPLEMENT THE PLANS
ADOPTED BY THE SEVERAL DISTRICT COURTS
WITHIN THE CIRCUIT, ASREQUIRED BY THE CRIMINAL
JUSTICE ACT OF 1964, 18 U.S.C. § 3006A, ASAMENDED

PREAMBLE

The Judicial Council, in promulgating the amended plan set forth below, recognizesthat while the
Criminal Justice Act provides for limited compensation, attorneys chosen pursuant to the plansto
represent defendants are rendering apublic and social service of the greatest importance. The Bar
has traditionally represented with high dedication defendants unable to pay any compensation for
such representation. Services performed for defendants qualifying under the plan will continue to
be rendered by members of the Bar, essentially in their capacity as officers of the Courts and in
keeping with the high traditions of the legal profession and its vital role in society. We also
recognize that despite the nominal compensation provided by the Act, such services will be
performed with devotion and vigor so that the lofty ideal - equality before the law for all persons -
will be achieved. With thisrecognition of theimportance of representation for the accused, we are
confident that all segments of the Bar will accept as part of their professional obligations the need
to render the most competent services to defendants in each and every phase of criminad
proceedings and that the organized Bar will be stimulated into increased activity with respect to the
administration of criminal justice.

Therefore, pursuant to Section 2(a) of the Criminal Justice Act of 1964, 18 U.S.C. § 3006A, as
amended (hereinafter, "the Act"), 21 U.S.C. 8 848(q), and the Guidelinesfor the Administration of
theCriminal Justice Act, Vol. VII, Guideto Judiciary Policiesand Procedures, the Judicial Council
of the Second Circuit does, for the purpose of supplementing the severa plans approved by the
United States District Courts within the Circuit in compliance with the Act, hereby adopts the
following amended plan to secure adequate representation on appeal for defendants who are
financially unable to employ counsel in the cases and situations defined in 18 U.S.C. 8 3006A, as
amended.
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PREPARATION OF PANEL OF ATTORNEYS

The Clerk of this Court, under the direction and supervision of the Chief Judge or
the Chief Judge's designee, shal maintain a panel of practicing attorneys who are
competent to provide adequate representation on apped for defendantsin criminal
cases qualifying under the Act, to supplement the services of the Legal Aid Society
and the Federal Public Defenders within this circuit. The list of panel members
shall include the name of each attorney, the attorney's address and telephone
number, and brief data as to the attorney's experience.

Appointments to the panel shal be made by the Court upon appropriate
recommendation of ascreening committee appointed by the Chief Judge. Attorneys
so appointed may receive compensation for their services and reimbursement for
their expenses to the maximum amount provided by 18 U.S.C. § 3006(d)(2).

All private attorneys seeking to be included on the panel must submit to the Clerk
of Court an application (available from the Clerk's Office), aresume, and awriting
sample. These will be reviewed in accordance with paragraph 2 of this section.
Applicants must be members in good standing at the bar of this Court, must
maintain an office within the Circuit, and have demonstrated experience in, and
knowledge of, the Federal Rules of Appellate Procedure, the Federal Rules of
Criminal Procedure, the Federal Rulesof Evidence and the United States Sentencing
Guidelines.

Attorneysfor the panel shall be selected without regard to race, color, creed, gender
or membership in any organized bar association.

A member of the CJA panel may be removed from the panel whenever the Court
determinesthat the member hasfailed to satisfactorily fulfill the obligationsof panel
membership or has engaged in other conduct which rendersit inappropriate that he
or she be continued as a panel member.

An attorney may be removed from the panel by the Clerk for twice refusing to
accept an appointment.
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DETERMINATION OF NEED FOR APPOINTED COUNSEL

In every criminal case appealed in forma pauperis by order of the District Court or
this Court and in the cases and situations defined in 18 U.S.C. 8§ 3006A, as
amended, the Clerk shall forthwith notify the appellant that the appellant has the
right to be represented and that counsel may be appointed for the appellant. The
foregoing notice shall aso be given in all such appeals taken by the United States.
If counsel has been appointed under the Act by the District Court, counsel shall
continue to represent the appellant unless or until counsel has been notified by the
Court of Appealsthat other counsel has been appointed and that counsel's services
are no longer required.

In cases where a request for the appointment of an attorney under the Act is made
for the first time on appea the Chief Judge or the Chief Judge's designee, before
making the appointment, shall inquire into and make a finding as to whether
appellant isfinancially able to employ counsel. 1n making the determination, such
formsasmay be prepared and furnished by the Administrative Office of the United
States Courts shall be utilized for the purpose of eliciting pertinent information.

In cases where the defendant was found by the District Court to be financialy
unableto employ counsel, the Court of Appeal s may accept thisfinding and appoint
or continue an attorney without further proof.

The Court may, at any time after appointment of counsel, reexamine the financia
status of the defendant. If itisfound that the appellant isfinancially ableto obtain
counsel or make partial payment for the appellant's representation, the appoi ntment
may be terminated or partial payment required to be made. If there should cometo
the knowledge of appointed counsel any information indicating that the defendant
or someone on the defendant's behal f can make payment inwholeor in part for legal
services, it shall betheappointed counsel's duty to report such information promptly
to the Court, so that appropriate action may be taken hereunder.
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APPOINTMENT OF COUNSEL

Inal criminal cases on appeal inwhich the appointment of an attorney by the Court
of Appeals under the Act isrequired, and in cases listed in 18 U.S.C. § 3006A(a),
where the Court has determined that appointment of counsel is required in the
interests of justice, the appointment shall be made by the Court from the pandl in
such manner as deemed advisable. Appointmentsof privateattorneysshall be made
in a substantial proportion of the cases, insofar as practical. Appointed counsel
representing the defendant in the District Court will be designated by the Court of
Appealsto continue on appeal. Retained counsel, whether or not amember of the
panel, may seek to be appointed under the Act. Such application must be supported
by financial documentation as specified in Section I, paragraph 2 of thisPlan. The
appointment of counsel on appea shall be made within areasonable time after the
appedl is docketed.

In appeals involving more than one defendant, one or more attorneys may be
appointed to represent all appellants, but where circumstances warrant, such as
conflicting interests of respective appellants, separate counsel may be appointed as
necessary.

The Court may, at any point in the appellate proceedings, substitute one appointed
counsel for another, but in no event shall the total compensation to al counsel
exceed the maximum permitted by the Act. Appointed counsel replaced by such
substitution, shall await thefinal disposition of the appeal before submittingaclaim
for compensation as prescribed in Article V.

The selection of counsel shall be the sole and exclusive responsibility of the Court,
and any defendant entitled to representation under the Act shall not be permitted to
make the sdlection of an attorney to represent the defendant from the panel or
otherwise.

When the Court determinesthat the appoi ntment of an attorney who isnot amember
of the CJA panel isappropriatein theinterest of justice, judicia economy, or some
other compelling circumstance warranting his or her appointment, the attorney may
be admitted to the CJA panel pro hac vice and appointed to represent the appel lant.

91



V.

DUTIES OF APPOINTED COUNSEL

In the event of affirmance or other decision adverse to the defendant, counsel shall
promptly transmit a copy of the Court's decision, advise the defendant in writing of
the right to file a petition for writ of certiorari with the Supreme Court, inform
defendant of counsel's opinion asto the merit and likelihood of successin obtaining
such a writ, and, if requested to do so, petition the Supreme Court for certiorari.
Upon proper motion filed within seven days after the entry of judgment indicating
that such petition for certiorari would be wholly frivolous, counsel may berelieved
of the obligation to file the petition by the Court. If counsd is relieved, counsel
shall within seven days after such motion is granted so advise the appellant in
writing and inform the appellant concerning the proceduresfor filing a petition for
awrit of certiorari pro se.

If the United States seeks a writ of certiorari to review ajudgment of this Court,
counsel shall take all necessary steps to oppose the United States' petition.

Counsel shall continueto represent defendant after remand by the Court of Appeals
tothe District Court. An attorney appointed by the Court of Appealswhoisunable
to continue at the trial level should move in the District Court for withdrawal and
appointment of trial counsel.

An appointed attorney shall not delegate any substantive tasks in connection with
representation of adefendant to any person other than apartner, associate, or regular
employee of the law firm of which the appointed attorney is apartner or associate,
without the written consent of the defendant and the Court.

V.
PAYMENT

An attorney appointed pursuant to this plan shall be compensated upon the
submission of the attorney's voucher in accordance with the rules, regulations and
forms promulgated by the Administrative Office of the United States Courts, and
supported by awritten statement specifying the time expended, services rendered,
and expenses incurred while the case was pending in the Court of Appedls, unless
another means of compensation is specifically provided for herein. Unless good
causeis shown, claimsfor attorney'sfees, expenses and services shall be submitted
no later than 45 days after this Court has finally disposed of the appea. The Court
in each instance in which a claim must be filed in accordance with the above shall
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fix the compensation and reimbursement to be paid to the attorney in accordance
with the provisions of the Act.

Theappellate staff of any defender organi zation organized pursuant to subparagraph
(9)(2)(A) or (B) of the Act shall be supported by grants as provided under the Act
and shall not be compensated upon statements submitted in accordance with the
foregoing provisionsfor thework on any casesin which assignment has been made.

Except as authorized or directed by the Court, no appointed attorney and no person
or organi zati on authorized by the Court to furni sh representation under the Act, shall
request or accept any payment or promise of payment from an appellant or on the
appellant's behalf for the attorney's representation of said appellant or for
reimbursement of any expenses incurred.

The Clerk of the Court of Appeals shall forthwith forward al approved statements
to the Administrative Office of the United States Courts for payment.

VI.

FORMS

Theforms prepared and furnished by the Administrative Office shall be used, where applicable, in
all proceedings under this plan. Any revisions of said forms or any additional forms that may be
prescribed by the Administrative Office under theauthority of the Judicial Conferenceof theUnited
States or of the Committee of that Conference to Implement the Criminal Justice Act of 1964, as
amended, shall likewise be used, where applicable, in all proceedings under this plan.

VII.

RULES AND REPORTS

The Court shall submit areport on the appointment of counsel under the Act to the Administrative
Office of the United States Courts in such form and at such times as the Judicial Conference may
specify. This plan shall be subject to such rules and regulations of the Judicial Conference of the
United States governing the operation of plans under the Act as may be issued from time to time.
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VIII.
EFFECTIVE DATE

This amended plan shall become effective March 27, 1996.
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PART B

REVISED SECOND CIRCUIT PLAN TO EXPEDITE
THE PROCESSING OF CRIMINAL APPEALS

The United States Court of Appeals for the Second Circuit has adopted the following revision of
its plan to expedite the processing of criminal appedls, said revision to supersede the plan
promulgated December 7, 1971 and to have the force and effect of alocal rule adopted pursuant to
Rule 47 of the Federal Rules of Appellate Procedure.

1

At the time of the sentencing hearing of any defendant found guilty after trial, the
courtroom deputy shall provide attorneys with appropriate forms and instruction
sheets regarding the rules of the Court of Appeals for processing appeals. The
district judge shall:

@

(b)

(©

(d)

advise the defendant of the defendant's right to appeal and other rightsin
that connection as set forth in and required by Rule 32(a)(2), F.R.Crim.P.;

complete and transmit to the Clerk of the District Court aform (in the form
attached hereto as Form A, with such changes as the Chief Judge of this
Court may from time to time direct) listing information needed for the
prompt disposition of an appedl;

make afinding to be shown in the appropriate place on Form A:

1 whether defendant is eligible for appointment of counsel on appeal
pursuant to the Criminal Justice Act, and

2. whether thereis any reason trial counsel should not be continued on
appeal;

make afinding, to be showninthe appropriate placeon Form A, whether the
minutes of the trial and of any proceedings preliminary thereto or such
portions thereof as may be needed for the proper disposition of the appeal
should be transcribed at the expense of the United States pursuant to the
Criminal Justice Act, and if so, enter an appropriate order to that effect. In
any case where a full transcript is not already available, the district judge
shall encourage counsel to agree to dispense with the transcription of
material not necessary for proper disposition of an appeal.

TheClerk of theDistrict Court shall transmit forthwith thenotice of appeal, together
with the required forms, to the Clerk of the Court of Appeals, who shall promptly
enter the appeal upon the appropriate records of this Court.
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The Clerk of the District Court shall appoint an appeal s clerk to coordinate appeals
matters in the district court and serve as the contact between the Clerks of the
District Courts and the Court of Appeals.

At the time of filing the notice of appeal, counsel for appellant shall complete and
transmit to the Clerk of the District Court a form (in the form attached hereto as
Form B, with such changes as the Chief Judge of the Court may from timeto time
direct) certifying that, if trial minutes are necessary, they have been ordered and that
satisfactory arrangements for payment of the cost of the transcript have been made
with the court reporter.

If the district judge directs the Clerk to file the notice of appeal, the district judge
shall order counsel for the appellant to file Form B with the Clerk of the Court of
Appeals within 7 days after sentencing.

If retained counsd isto be substituted on appeal by other retained counsel, Form B
shall betransmitted within seven daysafter filing the notice of appeal, together with
the substitution of counsel notice.

Whenever transcription of the minutes (or a portion thereof) has been ordered in a
criminal case, the court reporter shall immediately notify the Clerk of the Court of
Appeals on the appropriate form of the estimated length of the transcript and the
estimated completion date. The number of days shall not exceed thirty (30) days
from the order date except under unusual circumstances which first must be
approved by the Court of Appeals upon a showing of need.

As soon as practicable after the filing of a notice of appeal in a criminal case, a
judge of this Court or a judge's delegate shall issue an order (scheduling order)
setting forth as hereafter described, the dates on or before which the record on
appeal shall befiled, the brief and appendix of the appellant shall be filed, and the
brief of the United States shall be filed, designating the week during which
argument of the appeal shall be heard, and making such other provisions asjustice

may require.

@ Docketing of the Record. The scheduling order shall provide that the
record on appeal be docketed within twenty days after filing of the notice of
appeal. If, at that time, thetranscriptisstill incomplete apartial record shall
be docketed which shall be supplemented when the transcript is compl ete.
This Court will not ordinarily grant motions to extend time to docket the
record.

(b) Appellant'sBrief and Appendix. The scheduling order shall provide that
the brief and appendix of appellant befiled not later than thirty days after the
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date on which the transcription of the trial minutes is scheduled to be
completed unlessfor good cause shown it appearsalonger or shorter period
should be set. This provision does not affect appellant's right to file a
deferred appendix as provided by FRAP 30(c) and § 30(1) of the Rules of
this Court.

(©) Appellee's Brief. The scheduling order shal provide that the appellee's
brief shall befiled not later than 30 days after the date on which appellant's
brief and appendix is to be filed, unless for good cause shown it appears a
longer or shorter period should be set.

At the time a scheduling order is entered, or at any other time the judge or the
judge's delegate who signed such order or, if the judge or the judge's delegate is
unavailable, any other judge of this Court may enter any other orders desirable to
assure the prompt disposition of the appeal. Such orders may include, but are not
limited to, ordersappointing counsel on appeal pursuant to the Criminal Justice Act,
setting deadlinesfor filing the transcription of the trial minutes, requiring attorneys
for co-appel lantsto shareacopy of thetranscript, andinstructing the Clerk to permit
counsel to remove and examine the official copy of the record for such periods as
are necessary.

Under Rule4(b)(a) of this Court, when adefendant convicted following tria wishes
to apped, trial counsel, whether retained or appointed by thedistrict court or during
the course of the appeal, isresponsible for representing the defendant until relieved
by the Court of Appeals. Furthermore, it is the policy of this Circuit that, in the
absence of good cause shown, counsel appointed under the Criminal Justice Act for
thetria shall be continued on appeal.

When new counsel is retained on appeal, whether trial counsel was retained or
appointed in thedistrict court or during the course of the appeal, new counsel must
promptly file a substitution of counsel form endorsed by the defendant and the
previous counsel of record. The substitution form must include a statement
affirming that the trial minutes have been ordered.

Inall caseswhentrial counsel, whether retained or appointed, wishesto berelieved
as counsel on appeal, trial counsel must move pursuant to Rule 4(b) to berelieved.
A motion to be relieved as counsel must be made within seven days after filing of
anotice of appea unless exceptional circumstances excusing adelay are shown.

In the event that it isimpossible or impractical to obtain the signature of previous
counsel of record, counsel on appeal may file the substitution of counsel form
signed by the defendant, accompanied by counsel's signed affidavit detailing efforts
made to obtain the previous counsel's signature.
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10.

11.

12.

13.

14.

Motions for leaveto file oversized briefs, to postpone the date on which briefs are
required to be filed, or to alter the date on which argument isto be heard, shall be
accompanied by an affidavit or other statement and shall be made not less than
seven days before the brief is due, or the argument is scheduled, unless exceptiona
circumstances exist. Motions not conforming to this requirement will be denied.
Motions to postpone the dates set for filing briefs or for argument are not viewed
with favor and will be granted only under extraordinary circumstances.

In the event the district court grants an extension for filing a notice of appeal
pursuant to FRAP 4(a)(b) the Clerk of the District Court shall promptly transmit a
copy of the order to the Clerk of the Court of Appeals.

TheClerk shal, without further notice, dismissan appeal for failure by the appel lant
to docket the record or file an appellant's brief within the time limited by a
scheduling order or, if the time has been extended as provided by paragraph 9,
within the time so extended; or in the event of default in any action required by
these rules or any order resulting from these rules.

In caseswherethe Chief Judge may deem this desirablethe Chief Judge or aperson
designated by the Chief Judge may direct attorneys to attend a pre-argument
conference to be held as soon as practicable before the Chief Judge or a person
designated by the Chief Judge, to establish aschedule for thefiling of briefsand to
consider such other matters as may aid in the prompt disposition of the appeal. At
the conclusion of the conference an order shall issue which shall control the
subsequent course of the proceeding.

When an appeal from acriminal conviction is affirmed in open court, the mandate
shall issue forthwith unless the Court shall otherwise direct. In al other criminal
appeals, the panel shall consider the desirability of providing for issuance of the
mandate at a date earlier than provided by FRAP 41(a).

The foregoing Revised Plan to Expedite the Processing of Criminal Appeals shall

be applicable to al criminal appeals in which notice of appeal isfiled on or after
November 18, 1974.
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PART C

CIVIL APPEALSMANAGEMENT PLAN

Notice of Appeal, Transmission of Copy and Entry by Court of Appeals.

Upon thefiling of anotice of appeal in acivil case, the Clerk of the District Court
shall forthwith transmit a copy of the notice of appeal to the Clerk of the Court of
Appeals, who shall promptly enter the appeal upon the appropriate records of the
Court of Appedls.

Appointment of Counsel for Indigent, Advice by District Court Judge.

If the apped is in an action in which the appellant may be entitled to the
discretionary appointment of counsel under 18 U.S.C. 8§ 3006A(g) but has not had
such counsdl in the district court and there has been an indication that the appellant
may be indigent, the judge who heard the case shall advise the Clerk of the Court
of Appeals whether in the judge's judgment such appointment would be in the
interests of justice.

Docketingthe Appeal; Filing Pre-Argument Statement; Ordering Transcript.

Within ten calendar days (see FRAP 26(a)) after filing the notice of appeal, the
appellant shall cause the appeal to be docketed by taking the following actions:

@ filing with the Clerk of the Court of Appeals an original and one copy of,
and serving on other parties a pre-argument statement (in the form attached
hereto as Form C or Form C-A, in the case of a petition for review or
enforcement of an agency decision, with such changes asthe Chief Judge of
thisCourt may fromtimeto timedirect) detailing information needed for the
prompt disposition of an appedl;

(b) ordering from the court reporter on aform to be provided by the Clerk of the
Court of Appeals (Form D), a transcript of the proceedings pursuant to
FRAP10(b). If desirablethetranscript production scheduleand theportions
of the proceedings to be transcribed shall be subject to determination at the
pre-argument conference, if one should be held, unlessthe appellant directs
the court reporter to begin transcribing the proceedings immediately;

(©) certifying that satisfactory arrangements have been or will be madewith the
court reporter for payment of the cost of the transcript;
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(d)

()

paying the docket fee fixed by the Judicial Conference of the United States
pursuant to 28 U.S.C. § 1913 (except when the appellant is authorized to
prosecute the appeal without payment of fees).

at thetime of filing Form C or Form C-A in the case of apetition for review
or enforcement of an agency decision and Form D, the appellant shall also
file:

(1) acopy of each of thejudgments, orders and/or decisions of the U.S.
District Court or agency from which review is sought,

(i) a copy of each written or transcribed ora opinion rendered in the
proceeding from which the review is sought addressing the issues
raised on appeal,

(i)  in those cases where a decision is initially reviewed in the U.S.
District Court, e.g., bankruptcy, socia security, etc., a copy of al
judgments, decisions, orders and opinions reviewed by the U.S.
District Court which address the issues raised on appeal.

4. Scheduling Order; Contents.

@

(b)

In al civil appeals the staff counsel of the Court of Appeals shall issue a
scheduling order as soon as practicable after the pre-argument statement has
been filed unless a pre-argument conference has been directed in which
event the scheduling order may be deferred until the time of the conference
in which case the scheduling order may be entered as part of the pre-
argument conference order.

The scheduling order shall set forth the dates on or before which the record
on apped, the brief and appendix of the appellant, and the brief of the
appellee shall be filed and aso shall designate the week during which
argument of the appeal shall be ready to be heard.

5. Pre-Argument Conference; Pre-Argument Conference Order.

@

In cases where staff counsel may deem this desirable, the staff counsel may
direct the attorneys to attend a pre-argument conference to be held as soon
as practicable before staff counsal or ajudge designated by the Chief Judge
to consider the possibility of settlement, the simplification of theissues, and
any other matterswhich the staff counsel determinesmay aidinthehandling
or the disposition of the proceeding.
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(b)

At the conclusion of the conference the staff counsel shall enter a pre-
argument conference order which shall control the subsequent course of the
proceeding.

6. Non-Compliance Sanctions.

@

(b)

(©

If the appellant has not taken each of the actions set forth in paragraphs 3(a),
(b), (c), and (d) of thisPlan within the timetherein specified, the appeal may
be dismissed by the Clerk without further notice.

With respect to docketed appeals in which a scheduling order has been
entered, the Clerk shall dismiss the appeal upon default of the appellant
regarding any provision of the schedule calling for action on the appellant's
part, unless extended by the Court. An appellee who fails to file an
appellee's brief within the time limited by a scheduling order or, if thetime
has been extended as provided by paragraphs 6 or 8, within the time as so
extended, will be subjected to such sanctions as the Court may deem
appropriate, including those provided in FRAP 31(c) or FRAP 39(a) or Rule
38 of the Local Rules of this Court supplementing FRAP or the imposition
of afine.

In the event of default in any action required by a pre-argument conference
order not the subject of the scheduling order, the Clerk shall issue a notice
to the appellant that the appeal will be dismissed unless, within ten days
thereafter, the appellant shall file an affidavit showing good cause for the
default and indicating when the required action will be taken. The staff
counsel shall thereupon prepare arecommendation on the basisof which the
Chief Judge or any other judge of this Court designated by the Chief Judge
shall take appropriate action.

7. Motions

Motions for leaveto file oversized briefs, to postpone the date on which briefs are
required to befiled, or to ater the date on which argument isto be heard, shal be
accompanied by an affidavit or other statement and shall be made not later than two
weeks before the brief is due or the argument is scheduled unless exceptional
circumstances exist. Motions not conforming to this requirement will be denied.
Motions to alter the date of arguments placed on the calendar are not viewed with
favor and will be granted only under extraordinary circumstances.
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8. Submission on Briefs; Assignment to Pandl.

When the parties agreeto submit the appeal on briefs, they shall promptly notify the
Clerk, who will cause the appeal to be assigned to the first panel available after the
time fixed for thefiling of all briefs.

9. Other Proceedings.
@ Review of Administrative Agency Orders; Applicationsfor Enfor cement.

In areview of an order of an administrative agency, board, commission or officer,
or an application for enforcement of an order of an agency,

(i) The Staff Counsel of the Court of Appeals shall issue a scheduling
order as soon as practicable setting forth the dates on or before
which the record or authorized substitute, the petitioner's brief and
the appendix and the brief of the respondent shall be filed and also
shall designate the week during which argument of the proceeding
shall be ready to be heard;

(i) Paragraph 5 of this Plan, pertaining to Pre-Argument Conferences,
and Pre-Argument Conference Orders, and Paragraphs 7(b) and 7(c)
of this Plan, pertaining to noncompliance sanctions, shall be
applicable to this subparagraph.

(b) Appealsfrom the Tax Court.
In areview of adecision of the Tax Court,

0] Paragraphs 3(a) and 3(d) of this Plan, pertaining to filing pre-
argument statements and payment of the docket fee, shall be
applicable to this subparagraph. If the appellant has not taken each
of the actions set forth in those paragraphs within the time specified
in Paragraph 3, the appeal from the tax court may be dismissed by
the Clerk of the Court without further notice.

(i) Paragraph 4 of this Plan, pertaining to scheduling orders, shall also
be applicable hereto.

(i)  Paragraph 5 of this Plan, pertaining to Pre-Argument Conferences
and Pre-Argument Conference Orders, and Paragraphs 7(b) and 7(c)
of this Plan, pertaining to noncompliance sanctions, shall be
applicable to this subparagraph.
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PART D

GUIDELINES FOR CONDUCT OF
PRE-ARGUMENT CONFERENCE
UNDER THE
CIVIL APPEALSMANAGEMENT PLAN

The conference is held by Staff Counsel with attorneys for the parties under Rule 5 of the Civil
Appeals Management Plan, Rules of the Second Circuit Court of Appeals, Appendix, Part C.

1.

Purposes

The purposes areto consider the possibility of settlement, simplification of the issues, and
any other matterswhich may aid intheprocessing and disposition of theappea. Experience
showsthat preliminary review of theissues by the partieswith Staff Counsel often leadsto
a realistic and less partisan view of the chances of success, resulting in settlement or
withdrawal of some appeals or particular issues.

With aview to enabling the parties to resolve issues, Staff Counsel, after hearing counsdl,
isordinarily expected to givethemthe benefit of Staff Counsel'sviews of themeritsor other
aspects of the appeal.

Authority, Preparation and Attitude of Parties

The success of the conference depends on the attorneys treating it as a serious and non-
perfunctory procedure which can often save time and expense for the parties. All sides
should bethoroughly prepared to discussin depth the alleged errorsand thereasonsfor their
positions.  Attorneys with primary responsibility for the litigation shall attend the
conference, and such counsel shall have full authority from their clients to make such
commitments as may reasonably be anticipated. If feasible, the clients should be available
for consultation by phone during the conference.

Good Faith and Non-Coer civeness

The parties are obligated to participate in good faith with aview to resolving differences as
to the merits and issues. This process requires each attorney, no matter how strong the
attorney's views, to exercise a degree of objectivity, patience and cooperation that will
permit the attorney to make a decision based on reason. In this process the Staff Counsel,
who provides objective expertise in aforum for appraisal of the merits and expedition of
each apped, is entitled to their respect and the Staff Counsdl's views should be carefully
considered. The Staff Counsel's views, however, are Staff Counsel's own and not those of
the court, with which Staff Counsel does not communicate about a case. If, after this
procedure, attorneys believe in good conscience that they cannot reach an agreement, they
are not under any compulsion to do so.
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4. Confidentiality

All mattersdiscussed at aconference, including theviews of Staff Counsel asto the merits,
are confidential and not communicated to any member of the court. Likewise parties are
prohibited from advising members of the court or any unauthorized third parties of
discussions or action taken at the conference. In re Lake Utopia Paper Limited, 608 F.2d
928 (2d Cir. 1979). Thusthe court never knows what transpired at a conference.

5. Presence of Clients

Ordinarily attorneys are expected to attend the conference without their clients. However,
with the permission of Staff Counsel, clients may attend with their attorneys. Inthelimited
number of caseswhere Staff Counsel reasonably believesthat the presence of aclient might
be helpful Staff Counsel may request -- or, in exceptional circumstances, require -- an
attorney to have the client attend the conference with the attorney. Staff Counsel does not
talk with clients outside of the presence of their attorneys.

6. Conferences by Telephoneor at Distant L ocations
Where considerable distances or other substantial reasons warrant, Staff Counsel may in
appropriate cases conduct prearranged tel ephonic conferences. Where a sufficient number
of casescan be accumulated and judicial efficiency and economy permit, Staff Counsel may
also hold conferences within the Circuit, at locations other than Foley Square, New Y ork
City.

These provisionsare designed to accommaodate partieswhose attorneyswoul d otherwise be
seriously inconvenienced by being forced to travel long distances or for other reasons.

7. Scheduling Orders
In the interest of obtaining prompt resolution of appeals, most scheduling orders in the
Second Circuit are somewhat tighter than the schedules provided for in the Federal Rules
of Appellate Procedure. See FRAP 31(a).

8. Grievances
Any grievances as to the handling of any case under the CAMP program should be
addressed to the Circuit Executive, George Lange 11, 40 Foley Square, Room 2904, New
York, New York 10007.

(Rev. September 27, 1996)
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PART E

RULESOF THE JUDICIAL COUNCIL OF THE
SECOND CIRCUIT GOVERNING COMPLAINTS AGAINST
JUDICIAL OFFICERSUNDER 28 U.S.C. § 372(c)

Prefaceto the Rules

Section 372(c) of Title 28 of the United States Code provides away for any person to complain
about a federal judge or magistrate judge who the person believes "has engaged in conduct
prejudicia to the effective and expeditious administration of the business of the courts" or "is
unable to discharge al the duties of office by reason of menta or physical disability.” It aso
permitsthejudicia councilsof thecircuitsto adopt rulesfor the consideration of these complaints.
These rules have been adopted under that authority.

Complaints are filed with the clerk of the court of appeals on aform that has been developed for
that purpose. Each complaintisreferredfirst to thechief judge of the circuit, who decideswhether
the complaint raisesan issuethat should beinvestigated. (If the complaint isabout the chief judge,
another judge will make this decision; see Rule 18(e).)

The chief judgewill dismissacomplaint if it does not properly raise a problem that isappropriate
for consideration under 8 372(c). The chief judge may al so conclude the complaint proceeding if
the problem has been corrected or if intervening events have made action on the complaint
unnecessary. If the complaint isnot disposed of in any of these ways, the chief judge will appoint
aspecial committee to investigate the complaint. The specia committee makesits report to the
judicia council of the circuit, which decides what action, if any, should be taken. The judicial
council isabody that consists of the chief judge and six other judges of the court of appeals and
the chief judge of each of the district courts within the Second Circuit.

Therulesprovide, in some circumstances, for review of decisionsof the chief judge or thejudicial
council.

Chapter |: Filing a Complaint

RULE 1. WHEN TO USE THE COMPLAINT PROCEDURE

(&) The Purpose of the Procedure. The purpose of the complaint procedure is to improve the
administration of justice in the federal courts by taking action when judges or magistrate
judges have engaged in conduct that does not meet the standards expected of federa judicial
officers or are physicaly or mentally unable to perform their duties. The law's purpose is
essentially forward-1ooking and not punitive. Theemphasisison correction of conditionsthat
interfere with the proper administration of justice in the courts.
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(b) What May be Complained About. Thelaw authorizescomplaintsabout judgesor magistrate

(©

judges who have "engaged in conduct prgjudicial to the effective and expeditious
administration of the business of the courts" or who are "unable to discharge all the duties of
office by reason of mental or physical disability."

"Conduct prejudicia to the effective and expeditious administration of the business of the
courts" does not include making wrong decisions-- even very wrong decisions-- in the course
of hearings, trials, or appeals. It doesnot include conduct engagedin by ajudicial officer prior
to appointment to the bench. The law provides that a complaint may be dismissed if it is
"directly related to the merits of adecision or procedural ruling.”

"Mental or physical disability" may include temporary conditions as well as permanent
disability.

Who May be Complained About. The complaint procedure appliesto judges of the United
States courts of appeals, judges of the United States district courts, judges of United States
bankruptcy courts, and United States magistratejudges. Theserulesapply, in particular, only
to judges of the Court of Appeals for the Second Circuit and to district judges, bankruptcy
judges, and magistrate judges of federal courts within the circuit. The circuit includes
Connecticut, New York and Vermont.

Complaints about other officias of federal courts should be made to their supervisorsin the
various courts. If such acomplaint cannot be satisfactorily resolved at lower levels, it may be
referredto the chief judgeof the court inwhichtheofficial isemployed. Thecircuit executive,
whose address is United States Courthouse, Foley Square, New York, New York 10007, is
sometimes able to provide assistance in resolving such complaints. All complaints must be
submitted in writing.

(d) Timefor Filing. Complaints should be filed promptly. A complaint may be dismissed if it

()

isfiled so long after the events in question that the delay will make fair consideration of the
matter impossible. A complaint may also be dismissed if it does not indicate the existence of
acurrent problem with the administration of the business of the courts.

Limitations on Use of the Procedure. The complaint procedure is not intended to provide
ameans of obtaining review of ajudge's or magistrate judge'sdecision or rulinginacase. The
judicial council of the circuit, the body that takes action under the complaint procedure, does
not have the power to change adecision or ruling. Only a court can do that.

The complaint procedure may not be used to have a judge or magistrate judge disqualified
from sitting on a particular case. A motion for disqualification should be made in the case.
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Also, the complaint procedure may not be used to force aruling on aparticular motion or other
matter that has been before the judge or magistrate judge too long. A petition for mandamus
can sometimes be used for that purpose.

RULE 2. HOW TO FILE A COMPLAINT

(@ Form. Complaints should be filed on the official form for filing complaints in the Second
Circuit, whichisreproduced in the appendix to theserules. Formsmay be obtained by writing
or telephoning the clerk of the Court of Appeals for the Second Circuit, United States
Courthouse, Foley Square, New Y ork, New Y ork 10007 (telephone (212) 857-8530). Forms
may be picked up in person at the office of the clerk of the court of appealsor any district court
or bankruptcy court within the circuit.

(b) Statement of Facts. A statement should be attached to the complaint form, setting forth with
particularity the facts upon which the claim of misconduct or disability is based. The
statement should not be longer than five pages (five sides), and the paper size should not be
larger than the paper the form is printed on. Normally, the statement of facts will include --

Q) A statement of what occurred;

2 The time and place of the occurrence or occurrences,

(©)) Any other information that would assist an investigator in checking the facts,
such as the presence of a court reporter or other witness and their names and
addresses.

(c) Legibility. Complaints should be typewritten if possible. If not typewritten, they
must be legible.

(d) Submission of Documents. Documents such as excerpts from transcripts may be
submitted as evidence of the behavior complained about; if they are, the statement
of facts should refer to the specific pages in the documents on which relevant
material appears.

(e) Number of Copies. If the complaint is about a judge of the court of appeals, an
original plus three copies of the complaint form and the statement of facts must be
filed; if it isabout a district judge or magistrate judge, an original plus four copies
must be filed; if it is about a bankruptcy judge, an original plus five copies must be
filed. One copy of any supporting transcripts, exhibits, or other documents is
sufficient. A separate complaint, with the required number of copies, must be filed
with respect to each judge or magistrate judge complained about.

(f) Signatureand Oath. Theform must be signed by the complainant and the truth of
the statements verified in writing under oath. Asan aternativeto taking an oath, the
complainant may declare under penalty of perjury that the statements are true. The
complainant's address must also be provided.
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(g) Whereto File. Complaints should be sent to

Clerk, United States Court of Appeals
United States Courthouse

Foley Square

New York, New York 10007

The envelope should be marked "Complaint of Misconduct” or "Complaint of

No Fee Required. Thereisno filing feefor complaints of misconduct or disability.

ACTIONBY CLERK OF COURT OF APPEAL SUPON RECEIPT OF

A COMPLAINT

Receipt of Complaint in Proper Form.

Upon receipt of acomplaint against ajudge or magistrate judgefiled
in proper form under these rules, the clerk of the court will open a
file, assign a docket number, and acknowledge receipt of the
complaint. The clerk will promptly send copies of the complaint to
the chief judge of the circuit (or the judge authorized to act as chief
judge under rule 18(e)) and to the judge or magistrate judge whose
conduct isthe subject of thecomplaint. Theoriginal of the complaint
will be retained by the clerk.

If adistrict judge or magistrate judge is complained about, the clerk
will also send acopy of the complaint to the chief judge of thedistrict
court in which the judge or magistrate judge holds appointment. If a
bankruptcy judge is complained about, the clerk will send copies to
the chief judges of the district court and the bankruptcy court.
However, if the chief judge of adistrict court or bankruptcy court is
a subject of the complaint, the chief judge's copy will be sent to the
judge €ligible to become the next chief judge of such court.

Receipt of Complaint About Official Other Than aJudge or M agistrate Judge
of the Second Circuit. If the clerk receives acomplaint about an official other than
a judge or magistrate judge of the Second Circuit, the clerk will not accept the
complaint for filing, and will so advise the complainant.

Disability."
(h)
RULE 3.
(@
(N
()
(b)
©

Receipt of Complaint Not in Proper Form. If the clerk receives a complaint
against ajudge or magistratejudge of thiscircuit that usesacomplaint form but does
not comply with the requirements of Rule 2, the clerk will normally not accept the
complaint for filing and will advise the complainant of the appropriate procedures.
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If acomplaint against ajudge or magistrate judgeisreceived in letter form, the clerk
will normally not accept the letter for filing as a complaint, will advise the writer of
theright to fileaformal complaint under theserules, and will encloseacopy of these
rules and the accompanying forms.

Chapter 11: Review of a Complaint
By the Chief Judge

RULE 4. REVIEW BY THE CHIEF JUDGE

(@

(b)

(©)

Purpose of Chief Judge' sReview. When acomplaint in proper formis sent to the
chief judge by the clerk's office, the chief judge will review the complaint to
determine whether it should be (1) dismissed, (2) concluded on the ground that
corrective action has been taken, (3) concluded because intervening events have
made action on the complaint no longer necessary, or (4) referred to a special
committee.

Inquiry by Chief Judge. In determining what action to take, the chief judge, with
such assistance as may be appropriate, may conduct alimited inquiry for the purpose
of determining (1) whether appropriate corrective action has been or can be taken
without the necessity for aformal investigation, and (2) whether the facts stated in
the complaint are either plainly untrue or are incapabl e of being established through
investigation. For this purpose, the chief judge may request thejudge or magistrate
judge whose conduct is complained of to file a written response to the complaint.
The chief judge may also communicate orally or inwriting with the complainant, the
judge or magistrate judge whose conduct is complained of, and other people who
may have knowledge of the matter, and may review any transcripts or other relevant
documents. The chief judge will not undertake to make findings of fact about any
material matter that is reasonably in dispute.

Dismissal. A complaint will be dismissed if the chief judge concludes --

Q) that the claimed conduct, even if the claim is true, is not "conduct
prejudicia to the effective and expeditious administration of the
business of the courts’ and does not indicate a mental or physical
disability resulting in inability to discharge the duties of office;

2 that the complaint is directly related to the merits of a decision or
procedural ruling;

(©)) that the complaint is frivolous, aterm that includes making charges

that are wholly unsupported or have been ruled on in previous
complaints by the same complainant; or
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(d)

(€)

()

(9)

4 that, under the statute, the complaint is otherwise not appropriate for
consideration.

Corrective Action. The complaint proceeding will be concluded if the chief judge
determines that appropriate action has been taken to remedy the problem raised by
the complaint or that action on the complaint is no longer necessary because of
intervening events.

Appointment of Special Committee. If the complaint is not dismissed or
concluded, the chief judge will promptly appoint aspecial committee, constituted as
provided in Rule 9, to investigate the complaint and make recommendations to the
judicial council. However, ordinarily aspecial committeewill not be appointed until
the judge or magistrate judge complained about has been invited to respond to the
complaint and has been allowed areasonabletime to do so. In the discretion of the
chief judge, separate complaints may be joined and assigned to a single specia
committee.

Notice of Chief Judge's Action.

D If thecomplaint isdismissed or the proceeding concluded onthebasis
of corrective action taken or because intervening events have made
action on the complaint unnecessary, the chief judge will prepare a
supporting memorandum that sets forth the alegations of the
complaint and thereasonsfor thedisposition. Thememorandum will
not include the name of the complainant or of the judge or magistrate
judge whose conduct was complained of. The order and the
supporting memorandum, which may be incorporated in one
document, will befiled and provided to the complainant, thejudge or
magistrate judge, and any judge entitled to receive a copy of the
complaint pursuant to rule 3(a)(2). The complainant will be notified
of theright to petition the judicial council for review of the decision
and of the deadline for filing a petition.

2 If a special committee is appointed, the chief judge will notify the
complainant, the judge or magistrate judge whose conduct is
complained of, and any judge entitled to receive a copy of the
complaint pursuant to Rule 3(a)(2) that the matter has been referred,
and will inform them of the membership of the committee.

Report to Judicial Council. The chief judge will from time to time report to the
judicial council of the circuit on actions taken under thisrule.
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CHAPTER I11: Review of Chief Judge' s Disposition of a Complaint

RULE 5. PETITION FOR REVIEW OF CHIEF JUDGE'S DISPOSITION

If the chief judge dismisses a complaint or concludes the proceeding on the ground that
corrective action has been taken or that intervening events have made action unnecessary,
a petition for review may be addressed to the judicial council of the circuit. Thejudicial
council may deny the petition for review, or grant the petition and either return the matter
to the chief judge for further action or, in exceptional cases, take other appropriate action.

RULE6. HOW TO PETITION FOR REVIEW OF A DISPOSITION BY THE

(@)

(b)

(©)

(d)
(€)

(f)
(9)

(h)

CHIEF JUDGE
Time. A petition for review must be received in the office of the clerk of the court
of appeals within 30 days of the date of the clerk's letter to the complainant
transmitting the chief judge's order.
Form. A petition should beintheform of aletter, addressed to the clerk of the court
of appeals, beginning "I hereby petition the judicial council for review of the chief
judge'sorder. . ." Thereisno need to enclose a copy of the origina complaint.

Legibility. Petitions should betypewritten if possible. If not typewritten, they must
be legible.

Number of Copies. Only an original is required.
Statement of Groundsfor Petition. Theletter should set forth abrief statement of
thereasonswhy the petitioner believesthat the chief judge shoul d not have dismissed
the complaint or concluded the proceeding. It should not repeat the complaint; the
complaint will beavail ableto membersof thecircuit council considering the petition.
Signature. The letter must be signed by the complainant.
Whereto File. Petition letters should be sent to

Clerk, United States Court of Appeals

United States Courthouse

40 Foley Square

New York, New Y ork 10007
The envel ope should be marked "Misconduct Petition™ or "Disability Petition."

No Fee Required. Thereisno feefor filing a petition under this procedure.
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RULE 7. ACTION BY CLERK OF COURT OF APPEAL SUPON RECEIPT OF

(@

(b)

(©

A PETITION FOR REVIEW

Receipt of Timely Petition in Proper Form. Upon receipt of a petition for review
filed within the time allowed and in proper form under these rules, the clerk of the
court of appeals will acknowledge receipt of the petition. The clerk will promptly
cause to be sent to each member of the judicial council, except for any member
disqualified under rule 18, copies of (1) the complaint form and statement of facts,
(2) any responsefiled by thejudge or magistratejudge, (3) any record of information
received by the chief judge in connection with the chief judge's consideration of the
complaint, (4) the chief judge's order disposing of the complaint, (5) any
memorandum in support of the chief judge'sorder, (6) the petitionfor review, (7) any
other documents in the files of the clerk that appear to the circuit executive to be
relevant and material to the petition or a list of such documents, (8) alist of any
documentsin the clerk'sfilesthat are not being sent because they are not considered
by the circuit executive relevant and material, (9) aballot that conforms with Rule
8(a). Theclerk will also send the same materials, except for the ballot, to the circuit
executive and the judge or magistrate judge whose conduct is at issue, except that
materials previously sent to a person may be omitted.

Receipt of Untimely Petition. The clerk will not accept for filing a petition that is
received after the deadline set forth in Rule 6(a), and will so advise the complainant.

Receipt of Timely Petition Not in Proper Form. Upon receipt of a petition filed
within the time allowed but not in proper form under these rules (including a
document that is ambiguous about whether a petition for review is intended), the
clerk will acknowledge receipt of the petition, call the petitioner's attention to the
deficiencies, and givethe petitioner the opportunity to correct the deficiencieswithin
fifteen days of the date of the clerk's letter or within the original deadline for filing
the petition, whichever is later. If the deficiencies are corrected within the time
allowed, the clerk will proceed in accordance with paragraph (a) of thisrule. If the
deficienciesare not corrected, the clerk will reject the petition, and will so advisethe
complainant.

RULE 8. REVIEW BY THE JUDICIAL COUNCIL OF A CHIEF JUDGE'S

(@)

ORDER

Review Panel. The Chief Judge shall designate four membersof thejudicia council
(other than the chief judge) to serve as a review panel. A review panel shall be
composed of two circuit judges and two district judges. Membership on the review
panel shall be changed after four months so that all members of the council shall
serve on areview panel once each year. A review panel shall act for the judicial
council on al petitions for review of a chief judge's dismissal order, except those
petitions referred to the full membership of the council pursuant to Rule 8(b).
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(b)

(©)

(d)

(€)

Mail Ballot. Each member of thereview panel to whom aballot was sent will return
asigned ballot, or otherwise communicate the member's vote, to the chief judge by
thereturn datelisted ontheballot. Theballot formwill provide opportunitiesto vote
to (1) deny the petition for review, or (2) refer the petition to the full membership of
the judicia council. The form will also provide an opportunity for members to
indicate that they have disqualified themselves from participating in consideration
of the petition.

Any member of the review panel voting to refer the petition to the full membership
of thejudicial council, or after such referral, any council member voting to place the
petition on the agendaof ameeting of thejudicial council shall send abrief statement
of reasons to all members of the council.

Thepetitionfor review shall bereferred to thefull membership of thejudicia council
upon the vote of any member of the review panel and shall be placed on the agenda
of a council meeting upon the votes of a least two members of the council;
otherwise, the petition for review will be denied.

Upon referral of a petition to the full membership of the judicial council, the clerk
shall send to each member of the council not then serving on the review panel the
materials specified in Rule 7(a).

Availability of Documents. Upon request, the clerk will make available to any
member of thejudicial council or to thejudge or magistrate judge complained about
any document from the files that was not sent to the council members pursuant to
Rule 7(a).

Quorum and Voting. If a petition is placed on the agenda of a meeting of the
judicia council, a maority of council members eligible to participate (see Rule
18(b)) shall constitute a quorum and is required for any effective council action.

Rights of Judge or M agistrate Judge Complained About.

D At any time after the filing of a petition for review by acomplainant,
the judge or magistrate judge complained about may file, and before
the judicial council makes any decision unfavorable to the judge or
magistrate judge will be invited to file, a written response with the
clerk of the court of appeals. The clerk will promptly distribute
copies of the response to each member of thejudicia council whois
not disquaified and to the complainant. The judge or magistrate
judgemay not communi catewith council membersindividually about
the matter, either orally or in writing.
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2 The judge or magistrate judge complained about will be provided
with copies of any communications that may be addressed to the
members of the judicial council by the complainant.

Notice of Council Decision.

Q) The order of the judicia council, together with any accompanying
memorandum in support of theorder, will befiled and providedtothe
complainant, the judge or magistrate judge, and any judge entitled to
receive a copy of the complaint pursuant to rule 3(a)(2).

2 If thedecisionisunfavorableto the complainant, thecomplai nant will
benotified that thelaw providesfor no further review of the decision.

(©)) A memorandum supporting acouncil order will not include the name
of the complainant or the judge or magistrate judge whose conduct
was complained of. If the order of the council denies a petition for
review of the chief judge's disposition, a supporting memorandum
will be prepared only if the judicia council concludes that thereis a
need to supplement the chief judge's explanation.

Chapter IV: Investigation and Recommendation By Special Committee

RULE 9. APPOINTMENT OF SPECIAL COMMITTEE

(@)

(b)

(©)

Member ship. A special committee appointed pursuant to rule 4(e) will consist of
the chief judge of the circuit and equal numbers of circuit and district judges. If the
complaint isabout adistrict judge, bankruptcy judge, or magistratejudge, thedistrict
judge members of the committee will be from districts other than the district of the
judge or magistrate judge complained about.

Presiding officer. At the time of appointing the committee, the chief judge will
designate one of its members (who may be the chief judge) asthe presiding officer.
When designating another member of the committee as the presiding officer, the
chief judge may also delegate to such member the authority to direct the clerk of the
court of appealsto issue subpoenas related to proceedings of the committee.

Bankruptcy Judge or Magistrate Judge as Adviser. If the judicia officer
complained about is a bankruptcy judge or magistrate judge, the chief judge may
designate a bankruptcy judge or magistrate judge, as the case may be, to serve asan
adviser to the committee. The chief judge will designate such an adviser if, within
ten days of notification of the appointment of the committee, the bankruptcy judge
or magistrate judge complained about requests that an adviser be designated. The
adviser will befrom adistrict other than the district of the judge or magistrate judge
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(d)

(€)

(f)

complained about. The adviser will not vote but will have the other privileges of a
member of the committee.

Provision of Documents. The chief judge will send to each other member of the
committee and to the adviser, if any, copies of (1) the complaint form and statement
of facts, and (2) any other documents on file pertaining to the complaint (or to that
portion of the complaint referred to the special committee).

Continuing Qualification of Committee Members. A member of a special
committee who was qualified at the time of appointment may continue to serve on
the committee even though the member relinquishes the position of chief judge,
circuit judge, or district judge, asthe case may be, but only if the member continues
to hold office under article 111, section 1, of the Constitution of the United States.

I nability of Committee Member to Complete Service. If a member of aspecia
committee can no longer serve because of death, disability, disgualification,
resignation, retirement from office, or other reason, the chief judge of thecircuit will
determinewhether to appoint areplacement member, either acircuit or district judge
asthe case may be. However, no special committee appointed under theseruleswill
function with only a single member, and the quorum and voting requirements for a
two-member committee will be applied asif the committee had three members.

RULE 10. CONDUCT OF AN INVESTIGATION

(@

(b)

(©)

Extent and M ethods to be Determined by Committee. Each specia committee
will determine the extent of the investigation and the methods of conducting it that
are appropriatein thelight of the allegations of the complaint. If, inthe courseof the
investigation, the committee devel ops reason to believe that the judge or magistrate
judge may be engaged in misconduct that is beyond the scope of the complaint, the
committee may, with written notice to the judge or magistrate judge, expand the
scope of the investigation to encompass such misconduct.

Criminal Matters. If the complaint alleges criminal conduct on the part of ajudge
or magistrate judge, or in the event that the committee becomes aware of possible
criminal conduct, the committee will consult with the appropriate prosecuting
authorities to the extent permitted by 28 U.S.C. § 372(c)(14) in an effort to avoid
compromising any criminal investigation. However, the committee will make its
own determination about the timing of its activities, having in mind the importance
of ensuring the proper administration of the business of the courts.

Staff. The committee may arrange for staff assistance in the conduct of the
investigation. It may useexisting staff of thejudicia branch or may arrange, through
the Administrative Office of the United States Courts, for the hiring of specia staff
to assist in the investigation.
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(d)

(€)

(f)

Delegation. The committee may delegate dutiesin its discretion to subcommittees,
to staff members, to individual committee members, or to an adviser designated
under Rule 9(c). The authority to exercise the committee's subpoena powers may be
delegated only to the presiding officer. In the case of failure to comply with such
subpoena, the judicial council or special committee may institute a contempt
proceeding consistent with 28 U.S.C. § 332(d).

Report. Thecommitteewill filewiththejudicia council acomprehensive report of
its investigation, including findings of the investigation and the committee's
recommendationsfor council action. Any findingsadversetothejudge or magistrate
judge will be based on evidence in the record. The report will be accompanied by a
statement of the vote by which it was adopted, any separate or dissenting statements
of committee members, and the record of any hearings held pursuant to rule 11.

Voting. All actions of the committee will be by vote of a majority of all of the
members of the committee.

RULE 11. CONDUCT OF HEARINGSBY SPECIAL COMMITTEE

(@)

(b)

(©)

(d)

(€)

Purpose of Hearings. The committee may hold hearings to take testimony and
receive other evidence, to hear arguments, or both. If the committee isinvestigating
allegations against more than onejudge or magistrate judgeit may, initsdiscretion,
hold joint hearings or separate hearings.

Noticeto Judgeor Magistrate Judge Complained About. Thejudgeor magistrate
judge complained about will be given adequate noticein writing of any hearing held,
itspurposes, the names of any witnesseswhom the committeeintendsto call, and the
text of any statements that have been taken from such witnesses. The judge or
magistrate judge may at any time suggest additional witnesses to the committee.

CommitteeWitnesses. All personswho arebelieved to have substantial information
to offer will be called as committee witnesses. Such witnesses may include the
complainant and thejudge or magi stratejudge complained about. Thewitnesseswill
be questioned by committee members, staff, or both. The judge or magistrate judge
will be afforded the opportunity to cross-examine committee witnesses, personally
or through counsel.

Witnesses Called by the Judge or Magistrate Judge. The judge or magistrate
judge complained about may also call witnesses and may examine them personally
or through counsel. Such witnesses may also be examined by committee members,
staff, or both.

Witness Fees. Witness feeswill be paid as provided in 28 U.S.C. § 1821.
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(9)

Rules of Evidence; Oath. The Federal Rules of Evidence will apply to any
evidentiary hearing except to the extent that departures from the adversarial format
of atrial make them inappropriate. All testimony taken at such a hearing will be
given under oath or affirmation.

Record and Transcript. A record and transcript will be made of any hearing held.

RULE 12. RIGHTSOF JUDGE OR MAGISTRATE JUDGE IN

(@

(b)

(©)

(d)

(€)

()

INVESTIGATION

Notice. Thejudge or magistrate judge complained about isentitled to written notice
of the investigation (rule 4(f)(2)), to written notice of expansion of the scope of an
investigation (rule 10(a)), and to thirty dayswritten notice of any hearing (rule 11(b)).

Presentation of Evidence. The judge or magistrate judge is entitled to a hearing,
and has the right to present evidence and to compel the attendance of witnesses and
the production of documentsat the hearing. Upon request of thejudge or magistrate
judge, the chief judge or a designee will direct the clerk of the court of appeals to
issue a subpoenain accordance with 28 U.S.C. 8§ 332(d)(2).

Presentation of Argument. The judge or magistrate judge may submit written
argument to the special committee at any time, and will be given a reasonable
opportunity to present oral argument at an appropriate stage of the investigation.

Attendanceat Hearings. Thejudgeor magistratejudgewill havetheright to attend
any hearing held by the special committee and to receive copies of the transcript and
any documents introduced, as well as to receive copies of any written arguments
submitted by the complainant to the committee.

Receipt of Committee'sReport. Thejudge or magistrate judge will have theright
to receive the report of the special committee at the time it isfiled with the judicial
council.

Representation by Counsel. Thejudge or magistrate judge may be represented by
counsel inthe exercise of any of therightsenumerated inthisrule. The costsof such
representation may be borne by the United States as provided in rule 14(h).

RULE 13. RIGHTSOF COMPLAINANT IN INVESTIGATION

(@

Notice. Thecomplainant isentitled to written notice of theinvestigation asprovided
in rule 4(f)(2). Upon the filing of the special committee's report to the judicial
council, the complainant will be notified that the report has been filed and is before
the council for decision. The Judicial Council may, in its discretion release the
special committee's report to the complainant.
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(b)

(©)

(d)

Opportunity to Provide Evidence. The complainant is entitled to be interviewed
by a representative of the committee. If it is believed that the complainant has
substantial information to offer, the complainant will be called as a witness a a
hearing.

Presentation of Argument. The complainant may submit written argument to the
special committee. In the discretion of the special committee, the complainant may
be permitted to offer oral argument.

Representation by Counsel. A complainant may submit written argument through
counsel and, if permitted to offer oral argument, may do so through counsal.

Chapter V: Judicial Council Consideration of
Recommendations of Special Committee

RULE 14. ACTION BY JUDICIAL COUNCIL

(@

(b)

(©)

Purpose of Judicial Council Consideration. After receipt of areport of aspecia
committee, the judicia council will determine whether to dismiss the complaint,
conclude the proceeding on the ground that corrective action has been taken or that
intervening events make action unnecessary, refer the complaint to the Judicial
Conference of the United States, or order corrective action.

Basis of Council Action. Subject to the rights of the judge or magistrate judge to
submit argument to the council asprovidedin rule 15(a), the council may take action
on the basis of the report of the special committee and the record of any hearings
held. If the council finds that the report and record provide an inadequate basis for
decision, it may (1) order further investigation and a further report by the special
committee or (2) conduct such additional investigation as it deems appropriate.

Dismissal. The council will dismissacomplaint if it concludes --

Q) that the claimed conduct, even if the claim is true, is not "conduct
prejudicia to the effective and expeditious administration of the
business of the courts’ and does not indicate a mental or physical
disability resulting in inability to discharge the duties of office;

2 that the complaint is directly related to the merits of a decision or
procedural ruling;

(©)) that the facts on which the complaint is based have not been
demonstrated; or
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(d)

(€)

()

(9)

(h)

(i)

4 that, under the statute, the complaint is otherwise not appropriate for
consideration.

Conclusion of the Proceeding on the Basis of Corrective Action Taken. The
council will conclude the complaint proceeding if it determines that appropriate
action has aready been taken to remedy the problem identified in the complaint, or
that intervening events make such action unnecessary.

Referral toJudicial Conferenceof theUnited States. Thejudicia council may, in
itsdiscretion, refer acomplaint to the Judicial Conference of the United States with
the council's recommendationsfor action. Itisrequired to refer such acomplaint to
the Judicial Conference of the United Statesif the council determines that a circuit
judge or district judge may have engaged in conduct --

Q) that might constitute grounds for impeachment; or

2 that, in the interest of justice, is not amenable to resolution by the
judicia council.

Order of Corrective Action. If the complaint isnot disposed of under paragraphs
(c) through (e) of this rule, the judicial council will take such other action as is
authorized by law to assure the effective and expeditious administration of the
business of the courts.

Combination of Actions. Referral of acomplaint to the Judicial Conference of the
United Statesunder paragraph (€) or to adistrict court under paragraph (f) of thisrule
will not preclude the council from simultaneously taking such other action under
paragraph (f) asiswithin its power.

Recommendation About Fees. If the complaint has been finaly dismissed, the
judicia council, upon request of the judicia officer, shall consider whether to
recommend that the Director of the Administrative Office reimburse the judicial
officer for attorney's fees and expenses.

Notice of Action of Judicial Council. Council action will be by written order.
Unless the council finds that, for extraordinary reasons, it would be contrary to the
interests of justice, the order will be accompanied by amemorandum, which may be
incorporated into one document, setting forth the factual determinations on which it
is based and the reasons for the council action. The memorandum will not include
the name of the complainant or of the judge or magistrate judge whose conduct was
complained about. The order and the supporting memorandum will be filed and
provided to the complainant, the judge or magistrate judge, and any judge entitled to
receive acopy of the complaint pursuant to rule 3(a)(2). However, if the complaint
has been referred to the Judicial Conference of the United States pursuant to
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paragraph (e) of this rule and the council determines that disclosure would be
contrary to the interests of justice, such disclosure need not be made. The
complainant and the judge or magistrate judge will be notified of any right to seek
review of the judicial council's decision by the Judicial Conference of the United
States and of the procedure for filing a petition for review.

Public Availability of Council Action. Materialsrelated tothe council'sactionwill
be made public at the time and in the manner set forth in rule 17.

RULE15. PROCEDURESFORJUDICIAL COUNCIL CONSIDERATIONOF A

(@

(b)

(©)

SPECIAL COMMITTEE'SREPORT

Rights of Judge or M agistrate Judge Complained About. Within ten days after
the filing of the report of a special committee, the judge or magistrate judge
complained about may address a written response to all of the members of the
judicia council. The judge or magistrate judge will also be given an opportunity to
present oral argument to the council, personally or through counsel. The judge or
magi strate judge may not communicate with council membersindividually about the
matter, either orally or in writing, except asthe judicial council has authorized one
or more of its members to engage in such communications on its behalf.

Conduct of Additional Investigation by the Council. If the judicia council
decidesto conduct additional investigation, thejudgeor magistratejudge complained
about will be given adequate prior notice in writing of that decision and of the
genera scope and purpose of the additional investigation. The conduct of the
investigation will begenerally in accordance with the procedures set forthinrules 10
through 13 for the conduct of an investigation by aspecial committee. However, if
hearings are held, the council may limit testimony to avoid unnecessary repetition of
testimony presented before the special committee.

Quorum and Voting. A majority of council members eligible to participate (see
Rule 18(b)) shall constituteagquorum and isrequired for any effective council action,
except that, in accordance with 28 U.S.C. § 152(e), a decision to remove a
bankruptcy judge from office requires amgjority of al the members of the council.

Chapter VI: Miscellaneous Rules

RULE 16. CONFIDENTIALITY

(@

General Rule. Consideration of acomplaint by the chief judge, aspecial committee,
or thejudicial council will betreated as confidential business, and information about
such consideration will not be disclosed by any judge, magistratejudge, or employee
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(b)

(©)

(d)

(€)

()

(9)

(h)

of thejudicia branch or any person who records or transcribes testimony except in
accordance with theserules.

Files. All filesrelated to complaints of misconduct or disability, whether maintained
by the clerk, the chief judge, members of a specia committee, members of the
judicia council, or staff, and whether or not the complaint was accepted for filing,
will be maintained separate and apart from al other files and records, with
appropriate security precautions to ensure confidentiality.

Disclosureof Memoranda of Reasons. Memoranda supporting orders of the chief
judge or the judicial council, and dissenting opinions or separate statements of
members of the council, may contain such information and exhibits as the authors
deem appropriate.

Availability to Judicial Conference. If acomplaintisreferred under rule 14(e) to
the Judicial Conference of the United States, the clerk will provide the Judicial
Conference with copies of the report of the special committee and any other
documents and records that were before the judicial council at the time of its
determination. Upon request of the Judicial Conference or its Committee to Review
Circuit Council Conduct and Disability Orders, in connection with their
consideration of areferred complaint or apetition under 28 U.S.C. § 372(c)(10) for
review of a council order, the clerk will furnish any other records related to the
investigation.

Availability to District Court. If the judicial council directs the initiation of
proceedings for removal of a magistrate judge under Rule 14(f)(3), the clerk will
provide to the chief judge of the district court copies of the report of the special
committee and any other documentsand recordsthat werebeforethejudicia council
at thetime of itsdetermination. Upon request of the chief judge of thedistrict court,
the judicial council may authorize release of any other records relating to the
investigation.

I mpeachment Proceedings. The judicial council may release to the legidlative
branch any materialsthat are believed necessary to an impeachment investigation of
ajudgeor atria on articles of impeachment.

Consent of Judge or Magistrate Judge Complained About. Any materials from
the files may be disclosed to any person upon the written consent of both the judge
or magistrate judge complained about and the chief judge of the circuit. The chief
judge may require that the identity of the complainant be shielded in any materials
disclosed.

Disclosure by Judicial Council in Special Circumstances. The judicia council
may authorize disclosure of information about the consideration of a complaint,
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including the papers, documents, and transcripts relating to the investigation, to the
extent that the council concludes that such disclosure is justified by specid
circumstances and is not prohibited by 28 U.S.C. § 372(c)(14).

(i) Disclosure of ldentity by Judge or Magistrate Judge Complained About.
Nothing in this rule will preclude the judge or magistrate judge complained about
from acknowledging that such judge is the judge or magistrate judge referred to in
documents made public pursuant to rule 17.

RULE 17. PUBLIC AVAILABILITY OF DECISIONS

(&) General Rule. A docket-sheet record of orders of the chief judge and the judicial
council and the texts of any memoranda supporting such orders and any dissenting
opinions or separate statements by members of the judicial council will be made
public when final action on the complaint has been taken and isno longer subject to

review.

(1)

)

©)

(4)

©)

If the complaint is finally disposed of without appointment of a
special committee or of it isdisposed of by council order dismissing
the complaint for reasonsother than mootness, or becauseintervening
events have made action on the complaint unnecessary, the publicly
available materials will not disclose the name of the judge or
magi strate judge complained about without such judge's consent.

If the complaint is finally disposed of by censure or reprimand by
meansof private communication, the publicly avail ablematerial swill
not disclose either the name of the judge or magistrate judge
complained about or the text of the reprimand.

If the complaint is finally disposed of by any other action taken
pursuant to rule 14(d) or (f) except dismissal because intervening
events have made action on the complaint unnecessary, thetext of the
dispositive order will be included in the materials made public, and
the name of the judge or magistrate judge will be disclosed.

If the complaint is dismissed as moot at any time after the
appointment of a specia committee, the judicial council will
determine whether the name of the judge or magistrate judgeisto be
disclosed.

The name of the complainant will not be disclosed in materials made
public under this rule unless the chief judge orders such disclosure.
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(b)

(©)

(d)

(€)

Manner of Making Public. The recordsreferred to in paragraph (a) will be made
public by placing them in a publicly accessible file in the office of the clerk of the
court of appeals at the United States Courthouse, Foley Square, New Y ork, New
York 10007. The clerk will send copies of the publicly available materials to the
Administrative Office of the United States Courts, Office of the General Counsel,
Thurgood Marshall Federal Judiciary Building, One Columbus Circle, N.E.,
Washington, D.C. 20544, where such materials will also be available for public
inspection. Incasesinwhich memorandaappear to have precedential value, the chief
judge may cause them to be published.

Decisions of Judicial Conference Standing Committee. To the extent consistent
with the policy of the Judicia Conference Committee to Review Circuit Council
Conduct and Disability Orders, opinions of that committee about complaintsarising
from thiscircuit will also be made availableto the public in the office of the clerk of
the court of appeals.

Special Rule for Decisions of Judicial Council. When the judicia council has
taken final action on the basis of areport of aspecial committee, and no petition for
review has been filed with the Judicia Conference within thirty days of the council's
action, the materials referred to in paragraph (a) will be made public in accordance
with thisrule asif there were no further right of review.

Complaints Referred to the Judicial Conference of the United States. If a
complaintisreferred to the Judicial Conference of the United States pursuant to rule
14(e), materialsrelating to the complaint will be made public only asmay be ordered
by the Judicial Conference.

RULE 18. DISQUALIFICATION

(@

(b)

Complainant. If the complaint isfiled by ajudge, that judge will be disqualified
from participation in any consideration of the complaint except to the extent that
these rules provide for participation by acomplainant. If the complaintisfiled by a
judge, or identified by the chief judge pursuant to 28 U.S.C. 8§ 372(c)(1), that judge
will be disqualified from participation in any consideration of the complaint except
to the extent that these rules provide for participation by a complainant.

Judge Complained About. A judge whose conduct is the subject of a complaint
will be disqualified from participating in any consideration of the complaint except
to the extent that these rules provide for participation by ajudge or magistrate judge
who iscomplained about. This subsection shall not apply where acomplainant files
complaints against amajority of themembersof thejudicia council, in which event,
the council members, including those complained against, may refer the complaints,
with or without arecommendation for appropriate action, to the Judicial Conference
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(©)

(d)

(€)

of the United States or to the judicial council of another circuit, or may take other
appropriate action, including disposition of the complaints on their merits.

Member of Special CommitteeNot Disqualified. A member of thejudicial council
who is appointed to a special committee will not be disqualified from participating
in council consideration of the committee's report.

Judge or Magistrate Judge Under Investigation. Upon appointment of a special
committee, the judge or magistrate judge complained about will automatically be
disqualified from serving on (1) any special committee appointed under Rule 4(e),
(2) thejudicia council of thecircuit, (3) theJudicial Conference of the United States,
and (4) the Committee to Review Circuit Council Conduct and Disability Orders of
theJudicia Conferenceof theUnited States. Thedisqualificationwill continue until
all proceedings regarding the complaint arefinally terminated, with no further right
of review. The proceedings will be deemed terminated thirty days after the final
action of thejudicial council if no petition for review has at that time been filed with
the Judicial Conference.

Substitute for Chief Judge. If the chief judge of the circuit is disqualified or
otherwise unable to participate in consideration of the complaint, the duties and
responsibilities of the chief judge under these rules will be assigned to the circuit
judge €ligible to become the next chief judge of the circuit.

RULE 19. WITHDRAWAL OF COMPLAINTSAND PETITIONSFOR REVIEW

(@

(b)

(©)

Complaint Pending Befor e Chief Judge. A complaint that isbeforethechief judge
for adecision under rule 4 may be withdrawn by the complainant with the consent
of the chief judge.

Complaint Pending Before Special Committee or Judicial Council. After a
complaint has been referred to a special committee for investigation, the complaint
may be withdrawn by the complainant only with the consent of both (1) thejudge or
magistrate judge complained about and (2) the special committee (before its report
has been filed) or the judicia council.

Petition for Review of Chief Judge' sDisposition. A petitiontothejudicial council
for review of the chief judge's disposition of a complaint may be withdrawn by the
petitioner at any time before the judicial council acts on the petition.

RULE 19A. ABUSE OF THE COMPLAINT PROCEDURE

If acomplainant files vexatious, harassing, or scurrilous complaints, or otherwise abuses
the complaint procedure, the council, after affording the complainant an opportunity to
respond in writing, may restrict or impose conditions upon the complainant's use of the
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complaint procedure. Any restrictions or conditionsimposed upon acomplainant shall be
reconsidered by the council periodically.

RULE 20. AVAILABILITY OF OTHER PROCEDURES

The availability of the complaint procedure under these rulesand 28 U.S.C. § 372(c) will
not preclude the chief judge of the circuit or the judicial council of the circuit from
considering any information that may come to their attention suggesting that a judge or
magistrate judge has engaged in conduct prejudicia to the effective and expeditious
administration of the business of the courts or isunableto discharge all the duties of office
by reason of disability.

RULE 21. AVAILABILITY OF RULESAND FORMS

These rules and copies of thecomplaint form prescribed by rule 2 will be avail able without
charge in the office of the clerk of the court of appeals, United States Courthouse, Foley
Square, New York, New Y ork 10007, and in each office of the clerk of adistrict court or
bankruptcy court within this circuit.

RULE 21A. NO IMPLICATION OF CONSTITUTIONALITY

The adoption of these rules shall not be construed as indicating any views with respect to
the constitutionality of 28 U.S.C. 8§ 372(c) or any action taken hereunder.

RULE 22. EFFECTIVE DATE

Theserules apply to complaintsfiled on or after April 1, 1994. The handling of complaint
filed before that date will be governed by the rules previoudly in effect.

RULE 23. ADVISORY COMMITTEE
The advisory committee appointed by the Court of Appealsfor the Second Circuit for the
study of rulesof practiceand internal operating proceduresshall also constitutetheadvisory

committeefor the study of theserules, asprovided by 28 U.S.C. § 2077(b), and shall make
any appropriate recommendations to the circuit judicial council concerning these rules.
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PART F

SECOND CIRCUIT GUIDELINES CONCERNING CAMERASIN THE

COURTROOM

Pursuant to aresolution of the Judicial Conference of the United States adopted on
March 12, 1996, authorizing each court of appeals to "decide for itself whether to permit
the taking of photographs and radio and television coverage of appellate arguments,
subject to any restrictions in statutes, national and local rules, and such guidelines as the
Judicial Conference may adopt,” the Court hereby adopts the following Guiddines:

1.

Exercise of local option. From the date of these Guidelines until further
order of this Court, proceedings of the Court conducted in open court may
be covered by the media using a television camera, sound recording
equipment, and a still camera (hereafter referred to a"camera coverage”),
subject to these Guidelines.

Applicable guidelines. Camera coverage must be conducted in
conformity with applicable statutes, national rules, any guidelines that may
be issued by the U.S. Judicial Conference, and these Guidelines of the
Second Circuit Court of Appeals.

Eligible proceedings. Cameracoverageisallowed for al proceedings
conducted in open court, except for criminal matters. See Fed. R. Crim. P.
53, 54(a). For purposes of these Guidelines, "criminal matters" include
not only direct appeals of criminal convictions but aso any appeal,
motion, or petition challenging aruling made in connection with a
criminal case (such as bail motions or appeals from the dismissal of an
indictment) and any appeal from aruling concerning a post-conviction
remedy (such as a habeas corpus petition). Camera coverage is not
permitted for pro se matters, whether criminal or civil. On any day when
camera coverage is to occur, the Clerk's Office will endeavor to schedule
civil and non-pro se matters ahead of criminal and pro se matters. Camera
coverage operators will remain seated, away from their equipment, and
their equipment will be turned off, during crimina and pro se proceedings.

News media pooling. Camera coverage will be permitted by any person
or entity regularly engaged in the gathering and dissemination of news
(hereinafter "news media'). If coverage is sought by more than one person
or entity, apool system must be used (one for still photography and one
for radio and television). It will be the responsibility of the news mediato
resolve any disputes among them as to which personnel will operate
equipment in the courtroom. In the absence of an agreement, camera
coverage will not be permitted for that day's proceedings. Thetelevision
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pictures, audio signals, and still photographs of court proceedings made by
pool personnel must be made available to any news media requesting them
upon payment of areasonable fee to the employer of the pool personnel to
share the costs of the pool personnel.

Educational institutions. The Court may also authorize the coverage of
court proceedings and access to pooled coverage by educational
institutions.

Prior notification requirement. News mediainterested in camera
coverage of any court proceeding must notify the Court's calendar clerk no
later than noon two days preceding the day of the proceeding to be covered
(i.e., notification must be made by noon on Tuesday to cover a proceeding
on Thursday, or by noon Friday for the following Monday). A calendar of
the following week's cases is made public by the Court each Thursday.

For good cause shown, relief from this notification requirement may be
granted by the presiding judge of a panel.

Discretion of Panel. The panel assigned to hear oral argument will retain
the authority, in its sole discretion, to prohibit camera coverage of any
proceeding, and will normally exercise this authority upon the request of
any member of the pandl.

Technical restrictions. Only two television cameras and one still camera
will be permitted in the courtroom. The television cameras and the still
camera must each be mounted on atripod and remain at a fixed location
along aside wall of the courtroom throughout the proceeding. The still
cameramust either be capable of silent operation (shutter and film
advance) or be enclosed in a sound-muffling device (so-caled "blimp").
No artificia lighting is permitted. An unaobtrusive microphone may be
mounted at the attorney's lectern and in front of each judge. A sound
technician may be present in the courtroom with unobtrusive sound-
mixing equipment. The Clerk's Office will designate alocation for a
device outside the courtroom to enable news mediato obtain "feeds" of
video and audio signals. All camera coverage equipment must be set up
prior to the opening of aday's proceedings and may not be removed until
after the conclusion of the day's proceedings. If done unobtrusively, film
used by the still camera operator and film or tape used by the video camera
operator may be removed from the courtroom at the conclusion of the oral
argument of aparticular case. Operators of camera coverage equipment in
the courtroom will wear business attire.
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When operational, the Court's videoconferencing equipment may be used
for purposes of camera coverage.

9. Authority of presiding judge. The presiding judge of the panel may
direct the cessation of camera coverage or the removal of camera coverage
personnel from the courtroom in the event of noncompliance with these
Guiddlines.

10. Personnel to contact. The calendar clerk is Chandella Armstrong (or an
aternate designated in her absence). She can be reached at (212)857-
8590.

Adopted March 27, 1996
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	(1) Applicability of Other Rules.
	(2) Additional Rules.
	(A) Motion for rehearing.

	(B) The record on appeal.
	(C) Forwarding the record.
	(D) Filing the record.  
	Rule 7. Bond for Costs on Appeal in a Civil Case
	Rule 8. Stay or Injunction Pending Appeal 

	(a) Motion for Stay. 
	(1) Initial Motion in the District Court.  
	(2) Motion in the Court of Appeals; Conditions on Relief.  

	(b) Proceeding Against a Surety.
	(c) Stay in a Criminal Case.
	Rule 9. Release in a Criminal Case

	(a) Release Before Judgment of Conviction. 
	(b) Release After Judgment of Conviction.
	(c) Criteria for Release.
	Local Rule 9.  Release in Criminal Cases
	Rule 10. The Record on Appeal

	(a) Composition of the Record on Appeal.
	(b) The Transcript of Proceedings.
	(1) Appellant’s Duty to Order.
	(2) Unsupported Finding or Conclusion.
	(3) Partial Transcript.
	(4) Payment.

	(c) Statement of the Evidence When the Proceedings Were Not Recorded or When a Transcript Is Unavailable.
	(d) Agreed Statement as the Record on Appeal. 
	(e) Correction or Modification of the Record.
	Rule 11. Forwarding the Record

	(a) Appellant’s Duty.
	(b) Duties of Reporter and District Clerk.
	(1) Reporter’s Duty to Prepare and File a Transcript.  
	(2) District Clerk’s Duty to Forward.
	(c) Retaining the Record Temporarily in the District Court for Use in Preparing the Appeal.  
	(d)  [Abrogated.]
	(e) Retaining the Record by Court Order.

	(f) Retaining Parts of the Record in the District Court by Stipulation of the Parties.
	(g) Record for a Preliminary Motion in the Court of Appeals.
	Local Rule 11.  Exhibits
	Rule 12. Docketing the Appeal; Filing a Representation Statement; Filing the  Record

	a) Docketing the Appeal.
	(b) Filing a Representation Statement.
	(c) Filing the Record, Partial Record, or Certificate.
	TITLE III.  REVIEW OF A DECISION OF THE UNITED STATES TAX COURT
	Rule 13. Review of a Decision of the Tax Court

	(a) How Obtained; Time for Filing Notice of Appeal.
	(b) Notice of Appeal; How Filed.
	(c) Contents of the Notice of Appeal; Service; Effect of Filing and Service.
	(d) The Record on Appeal; Forwarding; Filing.
	Rule 14. Applicability of Other Rules to the Review of a Tax Court Decision

	TITLE IV.  REVIEW OR ENFORCEMENT OF AN ORDER OF AN ADMINISTRATIVE AGENCY, BOARD, COMMISSION, OR OFFICER
	Rule 15. Review or Enforcement of an Agency Order — How Obtained; Intervention

	(a) Petition for Review; Joint Petition.  
	(b) Application or Cross-Application to Enforce an Order;  Answer; Default.
	(c) Service of the Petition or Application.
	(d) Intervention.
	(e) Payment of Fees.
	Local Rule 15.  Application by National Labor Relations Board For Enforcement of Order
	Rule 15.1. Briefs and Oral Argument in a National Labor Relations Board Proceeding
	Rule 16. The Record on Review or Enforcement

	(a) Composition of the Record.
	(b) Omissions From or Misstatements in the Record.
	Rule 17. Filing the Record

	(a) Agency to File; Time for Filing; Notice of Filing.
	(b) Filing — What Constitutes.
	Rule 18. Stay Pending Review

	(a) Motion for a Stay.
	(1) Initial Motion Before the Agency.
	(2) Motion in the Court of Appeals.
	(b) Bond.
	Rule 19. Settlement of a Judgment Enforcing an Agency Order in Part
	Rule 20. Applicability of Rules to the Review or Enforcement of an Agency Order

	TITLE V.  EXTRAORDINARY WRITS
	Rule 21. Writs of Mandamus and Prohibition, and Other Extraordinary Writs

	(a) Mandamus or Prohibition to a Court: Petition, Filing,  Service, and Docketing.
	 (b) Denial; Order Directing Answer; Briefs; Precedence. 
	(c) Other Extraordinary Writs.
	(d) Form of Papers; Number of Copies.
	Local Rule 21.  Petitions for Writs of Mandamus and Prohibition

	(a) Caption.
	(b) Number of Copies.  
	TITLE VI.  HABEAS CORPUS; PROCEEDINGS IN FORMA PAUPERIS 
	Rule 22. Habeas Corpus and Section 2255 Proceedings

	(a) Application for the Original Writ.
	   (b) Certificate of Appealability.
	Local Rule 22.  Certificate of Appealability

	(b) Time for Filing Appellant's Brief.
	Rule 23. Custody or Release of a Prisoner in a Habeas Corpus Proceeding 

	(a) Transfer of Custody Pending Review.
	(b) Detention or Release Pending Review of Decision Not to  Release.
	(c) Release Pending Review of Decision Ordering Release.
	(d) Modification of the Initial Order on Custody.
	Rule 24. Proceeding In Forma Pauperis

	(a) Leave to Proceed In Forma Pauperis.
	(1) Motion in the District Court.
	(2) Action on the Motion.
	(3) Prior Approval.
	(4) Notice of District Court’s Denial.
	(5) Motion in the Court of Appeals.
	(b) Leave to Proceed In Forma Pauperis on Appeal or Review of an Administrative-Agency Proceeding.
	(c) Leave to Use Original Record.
	TITLE VII.  GENERAL PROVISIONS
	Rule 25. Filing and Service

	(a) Filing.
	(1) Filing with the Clerk.
	(2) Filing: Method and Timeliness.
	(A) In general.
	(B) A brief or appendix.
	(C) Inmate filing.
	(D) Electronic filing.
	(3) Filing a Motion with a Judge.
	(4) Clerk’s Refusal of Documents.
	(b) Service of All Papers Required.
	(c) Manner of Service.
	(d) Proof of Service.
	(e) Number of Copies.
	   (b).   Documents in Other Formats.   1.   Filing Requirement.  Any party, whether represented by counsel or not, who does not provide a document in PDF format, must file one unbound copy (papers not stapled or otherwise attached) of each multi-page document with the clerk. The use of paper clips or rubber bands is permitted. When only the original document is filed, the paper that comprises the document must be unbound. 
	Rule 26. Computing and Extending Time

	(a) Computing Time.
	(b) Extending Time.
	(c) Additional Time after Service.  
	Rule 26.1. Corporate Disclosure Statement

	(a) Who Must File.
	(b) Time for Filing; Supplemental Filing.
	(c) Number of Copies.  
	Rule 27. Motions

	(a) In General.
	(1) Application for Relief.
	(B) Accompanying documents.
	(C) Documents barred or not required.
	(3) Response.
	(A) Time to file.
	(B) Request for affirmative relief.
	(4) Reply to Response.  
	b) Disposition of a Motion for a Procedural Order.
	(c) Power of a Single Judge to Entertain a Motion.  
	(d) Form of Papers; Page Limits; and Number of Copies.
	(1) Format.
	(A) Reproduction.
	(B) Cover.  
	(C) Binding.
	(D) Paper size, line spacing, and margins.
	(2) Page Limits.
	(3) Number of Copies.  
	(e) Oral Argument.
	Local Rule 27.  Motions

	  A motion must be in writing, unless the court otherwise directs, and must conform to the following requirements:    A. The front page of the motion must follow the form of the Motion Information Statement approved by the Court (T-1080) and contain all information required by the form.   B. The Motion Information Statement must be followed by a memorandum which must (i) indicate the relief sought, (ii) set forth the information and legal argument supporting the motion, and (iii) if emergency relief is sought, explain the reasons for the emergency.    C. Formal requirements of Motion and Opposition Statement.     (i) 8½ by 11 inch paper;     (ii)  Text double spaced, except for quotations, headings and footnotes;     (iii) Margins of one inch on all sides;     (iv)  Pages sequentially numbered (page numbers may be placed in the margins);     (v)   Bound or stapled in a secure manner that does not obscure text;     (vi)  Length: no more than 20 pages, not including attachments and the Motion Information Statem
	.  If the moving party has not complied with this rule, the motion may be dismissed by the clerk without prejudice to renew upon proper papers.  If application is promptly made, the action of the clerk may be reviewed by a single judge.  The court may impose costs and an appropriate fine against either party for failure to comply with this rule.    (b) Motions to Be Heard at Regular Sessions of the Court.  
	(c) Motions to Be Heard by a Panel Which Has Rendered a Decision
	 (d) Pro Se Motions by Incarcerated Prisoners Under 28 U.S.C. §§ 2253 and 2255
	(e) Motions for Leave to Appeal.
	 (f) Motions to Be Determined by a Single Judge
	(g) Motions for Permission to File Briefs Exceeding Size Provided by Rule 28(g).
	(h) Other Motions.
	(i) Suggestions for In Banc Consideration of a Motion.  
	Rule 28. Briefs

	(a) Appellant’s Brief.
	(b) Appellee’s Brief.
	(c) Reply Brief.
	(d) References to Parties.
	(e) References to the Record.
	(f) Reproduction of Statutes, Rules, Regulations, etc.
	(g) [Reserved]
	(h) 
	(i) Briefs in a Case Involving Multiple Appellants or Appellees.
	(j) Citation of Supplemental Authorities.
	Local Rule 28.  Briefs

	(a) Applicability.
	 (b) Designation of Appellant.
	(c) Briefs.
	(d) Cover.
	(e) Length.
	(f) Time to Serve and File a Brief.
	Rule 29. Brief of an Amicus Curiae

	(a) When Permitted.
	(b) Motion for Leave to File.
	(c) Contents and Form.
	(d) Length.
	(e) Time for Filing.
	(f) Reply Brief.
	 (g) Oral Argument.  
	Rule 30. Appendix to the Briefs

	(a) Appellant’s Responsibility.
	(1) Contents of the Appendix.
	(2) Excluded Material.
	(3) Time to File; Number of Copies.
	(b) All Parties’ Responsibilities.
	(1) Determining the Contents of the Appendix.
	 (2) Costs of Appendix.
	(c) Deferred Appendix.
	 (1) Deferral Until After Briefs Are Filed.
	(2) References to the Record.

	(d) Format of the Appendix.
	(e) Reproduction of Exhibits.
	(f) Appeal on the Original Record Without an Appendix.
	Local Rule 30.  Appendix

	(a) Deferred Appendix.
	(b) Original Record.
	(c) Index for Exhibits.
	(d) Notice of Appeal.
	Rule 31. Serving and Filing Briefs

	(a) Time to Serve and File a Brief.
	b) Number of Copies.
	(c) Consequence of Failure to File.
	Rule 32. Form of Briefs, Appendices, and Other Papers

	(a) Form of a Brief.
	(1) Reproduction.
	(2) Cover.
	(3) Binding.  
	(4) Paper Size, Line Spacing, and Margins.
	(5) Typeface.
	(6) Type Styles.
	(7)  Length.
	(A) Page limitation.
	(B) Type-volume limitation.
	(C)  Certificate of compliance.

	(b) Form of an Appendix.
	(c) Form of Other Papers.
	(1) Motion.
	(2) Other Papers.

	(e) Local Variation.  
	Rule 32.1. Citing Judicial Dispositions  (a) Citation Permitted.  A court may not prohibit or restrict the citation of federal judicial opinions, orders, judgments, or other written dispositions that have been:   (i) designated as “unpublished,” “not for publication,” “non-precedential,” “not precedent,” or the like; and   (ii) issued on or after January 1, 2007.  (b) Copies Required.  If a party cites a federal judicial opinion, order, judgment, or other written disposition that is not available in a publicly accessible electronic database, the party must file and serve a copy of that opinion, order, judgment or disposition with the brief or other paper in which it is cited.   Local Rule 32.1.  Dispositions by Summary Order  (a) Use of Summary Orders.  The demands of contemporary case loads require the court to be conscious of the need to utilize judicial time effectively.  Accordingly, in those cases in which decision is unanimous and each judge of the panel believes that no jurisprudential purpose would be
	Rule 34. Oral Argument

	(a) In General.
	(1) Party’s Statement.  
	(2) Standards.

	b) Notice of Argument; Postponement.
	(c) Order and Contents of Argument.
	(d) Cross-Appeals and Separate Appeals.
	(e) Nonappearance of a Party.
	(f) Submission on Briefs.
	(g) Use of Physical Exhibits at Argument; Removal.
	Rule 35. En Banc Determination

	(a) When Hearing or Rehearing En Banc May Be Ordered.
	(b) Petition for Hearing or Rehearing En Banc.
	(c) Time for Petition for Hearing or Rehearing En Banc.
	(d) Number of Copies.
	(e) Response.
	(f) Call for a Vote.
	Interim Local Rule 35.  En Banc Procedure  (a) Copy of Opinion or Summary Order Required.  Each petition for rehearing en banc shall include a copy of the opinion or summary order to which the petition relates, unless the opinion or summary order is included in a petition for panel rehearing that has been combined with the petition for rehearing en banc.  (b) Judges Eligible to Request an En Banc Poll.  Any Judge of the Court in regular active service and any senior judge who is a member of the panel is eligible to request a poll of the judges in regular active service to determine whether a hearing or rehearing en banc should be ordered (see 28 U.S.C. § 46(c)).   (c)    Determination of Majority for Ordering En Banc Consideration.  Neither vacancies nor disqualified judges shall be counted in determining the base on which "a majority of the circuit judges of the circuit who are in regular active service" shall be calculated, pursuant to 28 U.S.C. § 46(c), for purposes of ordering a hearing or rehearing en ba

	(a) Entry.
	(b) Notice.
	Rule 37. Interest on Judgment

	(a) When the Court Affirms.
	(b) When the Court Reverses.
	    Rule 38. Frivolous Appeal — Damages and Costs
	Local Rule 38.  Other Sanctions for Delay
	Rule 39. Costs

	(a) Against Whom Assessed.
	(b) Costs For and Against the United States.
	(c) Costs of Copies.
	(d) Bill of Costs: Objections; Insertion in Mandate.
	(e) Costs on Appeal Taxable in the District Court.
	Local Rule 39.  Costs
	Rule 40. Petition for Panel Rehearing

	 (a) Time to File; Contents; Answer; Action by the Court if Granted.
	(1) Time.
	(2) Contents.
	  (3) Answer.
	(4) Action by the Court.
	(b) Form of Petition; Length.
	Rule 41. Mandate: Contents; Issuance and Effective Date; Stay 

	(a) Contents.
	(b) When Issued.
	(c) Effective Date.
	(d) Staying the Mandate.
	 (1) On Petition for Rehearing or Motion.
	(2) Pending Petition for Certiorari.
	Local Rule 41.  Issuance of Mandate
	Rule 42. Voluntary Dismissal

	(a) Dismissal in the District Court.
	(b) Dismissal in the Court of Appeals.
	Rule 43. Substitution of Parties

	(a) Death of a Party. 
	(1) After Notice of Appeal Is Filed.
	(2) Before Notice of Appeal Is Filed — Potential Appellant.
	(3) Before Notice of Appeal Is Filed — Potential Appellee.
	(b) Substitution for a Reason Other Than Death.
	(c) Public Officer: Identification; Substitution.
	(1) Identification of Party.
	(2) Automatic Substitution of Officeholder.
	Rule 44. Case Involving a Constitutional Question When the United States Is Not a Party 
	Rule 45. Clerk’s Duties

	(a) General Provisions. 
	  (1) Qualifications.
	(2) When Court Is Open.
	(b) Records. 
	(1) The Docket.  
	(2) Calendar.
	 (3) Other Records.
	(c) Notice of an Order or Judgment.
	(d) Custody of Records and Papers.
	 Rule 46. Attorneys

	(a) Admission to the Bar.
	 (1) Eligibility.
	(2) Application.
	(3) Admission Procedures.
	(b) Suspension or Disbarment.
	(1) Standard.

	(2) Procedure.
	(3) Order.
	(c) Discipline.
	(h) Committee on Admissions and Grievances.
	Rule 47. Local Rules by Courts of Appeals 

	(a) Local Rules.
	b) Procedure When There Is No Controlling Law.  
	Rule 48. Masters

	(a) Appointment; Powers.
	(b) Compensation.
	APPENDIX   PART A    AMENDED PLAN TO SUPPLEMENT THE PLANS                 ADOPTED BY THE SEVERAL DISTRICT COURTS  WITHIN THE CIRCUIT, AS REQUIRED BY THE CRIMINAL  JUSTICE ACT OF 1964, 18 U.S.C. § 3006A, AS AMENDED   PREAMBLE
	I.   PREPARATION OF PANEL OF ATTORNEYS
	II.   DETERMINATION OF NEED FOR APPOINTED COUNSEL
	III.   APPOINTMENT OF COUNSEL
	IV.   DUTIES OF APPOINTED COUNSEL
	V.   PAYMENT
	VI.   FORMS
	VII.   RULES AND REPORTS 
	VIII.   EFFECTIVE DATE
	Docketing of the Record
	Appellant's Brief and Appendix
	Appellee's Brief
	 1. Notice of Appeal, Transmission of Copy and Entry by Court of Appeals. 
	 2. Appointment of Counsel for Indigent, Advice by District Court Judge.
	 3. Docketing the Appeal; Filing Pre-Argument Statement; Ordering Transcript. 
	4.   Scheduling Order; Contents.
	5.   Pre-Argument Conference; Pre-Argument Conference Order.
	6.   Non-Compliance Sanctions.
	7. Motions
	 8. Submission on Briefs; Assignment to Panel.
	9. Other Proceedings. 

	 (a) Review of Administrative Agency Orders; Applications for Enforcement.
	 (b)  Appeals from the Tax Court. 
	1. Purposes 
	2. Authority, Preparation and Attitude of Parties 
	3. Good Faith and Non-Coerciveness
	4. Confidentiality
	5. Presence of Clients
	6. Conferences by Telephone or at Distant Locations
	 7. Scheduling Orders
	8. Grievances
	Preface to the Rules 
	Chapter I:  Filing a Complaint

	RULE 1.  WHEN TO USE THE COMPLAINT PROCEDURE
	(a) The Purpose of the Procedure
	(b) What May be Complained About
	(c) Who May be Complained About
	(d) Time for Filing
	(e) Limitations on Use of the Procedure

	RULE 2.  HOW TO FILE A COMPLAINT
	(a) Form
	(b) Statement of Facts.
	c) Legibility
	(d) Submission of Documents
	(e) Number of Copies
	(f) Signature and Oath
	(g) Where to File
	(h) No Fee Required

	RULE 3. ACTION BY CLERK OF COURT OF APPEALS UPON RECEIPT OF A COMPLAINT 
	(a) Receipt of Complaint in Proper Form
	(b) Receipt of Complaint About Official Other Than a Judge or Magistrate Judge of the Second Circuit
	(c) Receipt of Complaint Not in Proper Form
	Chapter II:  Review of a Complaint  By the Chief Judge

	RULE 4.  REVIEW BY THE CHIEF JUDGE
	(a) Purpose of Chief Judge's Review
	(b) Inquiry by Chief Judge
	(c) Dismissal
	(d) Corrective Action
	(e) Appointment of Special Committee
	(f) Notice of Chief Judge's Action
	(g) Report to Judicial Council
	CHAPTER III:  Review of Chief Judge's  Disposition of a Complaint

	RULE 5.  PETITION FOR REVIEW OF CHIEF JUDGE'S DISPOSITION
	RULE 6. HOW TO PETITION FOR REVIEW OF A DISPOSITION BY THE CHIEF JUDGE
	(a) Time
	(b) Form
	(c) Legibility
	(d) Number of Copies
	(e) Statement of Grounds for Petition
	(f) Signature
	(g) Where to File
	(h) No Fee Required

	RULE 7.  ACTION BY CLERK OF COURT OF APPEALS UPON RECEIPT OF              A PETITION FOR REVIEW
	(a) Receipt of Timely Petition in Proper Form
	(b) Receipt of Untimely Petition
	(c) Receipt of Timely Petition Not in Proper Form

	RULE 8. REVIEW BY THE JUDICIAL COUNCIL OF A CHIEF JUDGE'S     ORDER
	(a) Review Panel
	(b) Mail Ballot
	(c) Availability of Documents
	(d) Quorum and Voting
	(e) Rights of Judge or Magistrate Judge Complained About
	(f) Notice of Council Decision
	Chapter IV:  Investigation and Recommendation By Special Committee

	RULE 9.  APPOINTMENT OF SPECIAL COMMITTEE
	(a) Membership
	(b) Presiding officer
	(c) Bankruptcy Judge or Magistrate Judge as Adviser
	(d) Provision of Documents
	(e) Continuing Qualification of Committee Members
	(f) Inability of Committee Member to Complete Service

	RULE 10.  CONDUCT OF AN INVESTIGATION
	(a) Extent and Methods to be Determined by Committee
	(b) Criminal Matters
	(c) Staff
	(d) Delegation
	(e) Report
	(f) Voting
	RULE 11.  CONDUCT OF HEARINGS BY SPECIAL COMMITTEE 
	(a) Purpose of Hearings
	 (b) Notice to Judge or Magistrate Judge Complained About
	(c) Committee Witnesses
	(d) Witnesses Called by the Judge or Magistrate Judge
	(e) Witness Fees
	(f) Rules of Evidence; Oath
	(g) Record and Transcript

	RULE 12. RIGHTS OF JUDGE OR MAGISTRATE JUDGE IN    INVESTIGATION
	(a) Notice
	(b) Presentation of Evidence
	(c) Presentation of Argument
	(d) Attendance at Hearings
	(e) Receipt of Committee's Report
	(f) Representation by Counsel

	RULE 13.  RIGHTS OF COMPLAINANT IN INVESTIGATION
	(a) Notice
	(b) Opportunity to Provide Evidence
	(c) Presentation of Argument
	(d) Representation by Counsel
	Chapter V:  Judicial Council Consideration of  Recommendations of Special Committee

	RULE 14.  ACTION BY JUDICIAL COUNCIL
	(a) Purpose of Judicial Council Consideration
	(b) Basis of Council Action
	 (c) Dismissal
	(d) Conclusion of the Proceeding on the Basis of Corrective Action Taken
	(e) Referral to Judicial Conference of the United States
	(f) Order of Corrective Action
	(g) Combination of Actions
	(h) Recommendation About Fees
	(i) Notice of Action of Judicial Council
	(j) Public Availability of Council Action

	RULE 15. PROCEDURES FOR JUDICIAL COUNCIL CONSIDERATION OF A SPECIAL COMMITTEE'S REPORT
	(a) Rights of Judge or Magistrate Judge Complained About
	(b) Conduct of Additional Investigation by the Council
	(c) Quorum and Voting
	Chapter VI:  Miscellaneous Rules 

	RULE 16.  CONFIDENTIALITY
	(a) General Rule
	(b) Files
	(c) Disclosure of Memoranda of Reasons
	 (d) Availability to Judicial Conference
	(e) Availability to District Court
	(f) Impeachment Proceedings
	(g) Consent of Judge or Magistrate Judge Complained About
	(h) Disclosure by Judicial Council in Special Circumstances
	(i) Disclosure of Identity by Judge or Magistrate Judge Complained About
	(a) General Rule
	(b) Manner of Making Public
	(c) Decisions of Judicial Conference Standing Committee
	(d) Special Rule for Decisions of Judicial Council
	(e) Complaints Referred to the Judicial Conference of the United States
	RULE 18.  DISQUALIFICATION
	(a) Complainant
	(b) Judge Complained About
	(c) Member of Special Committee Not Disqualified
	(d) Judge or Magistrate Judge Under Investigation
	(e) Substitute for Chief Judge

	RULE 19.  WITHDRAWAL OF COMPLAINTS AND PETITIONS FOR REVIEW 
	(a) Complaint Pending Before Chief Judge
	(b) Complaint Pending Before Special Committee or Judicial Council
	(c) Petition for Review of Chief Judge's Disposition
	RULE 19A.  ABUSE OF THE COMPLAINT PROCEDURE

	RULE 20.  AVAILABILITY OF OTHER PROCEDURES
	RULE 21.  AVAILABILITY OF RULES AND FORMS
	RULE 21A.  NO IMPLICATION OF CONSTITUTIONALITY 
	RULE 22.  EFFECTIVE DATE
	RULE 23. ADVISORY COMMITTEE
	 1. Exercise of local option
	2. Applicable guidelines.
	 3. Eligible proceedings
	 4. News media pooling
	 5. Educational institutions
	 6. Prior notification requirement
	 7. Discretion of Panel
	 8. Technical restrictions
	 9. Authority of presiding judge
	 10. Personnel to contact


