
THE JUDICIAL CONFERENCE OF THE UNITED STATES 

COMMITTEE TO REVIEW C I R C U I T  COUNCIL CONDUCT AND DISABILITY ORDERS 

No. 82-372-001 

In re :  

Complaint of George Arshal 

On Petition to Review an Order of Honorable Wilson Cowen, Acting 
Chief Judge of the Court of Claims 

Goerge Arshal, Claimant, Pro Se 

Before HAYNSWORTH, DEVITT , and MEREDITH, Members 

O R D E R  

The complainant i s  an inventor, who in  1967 obtained 

a patent upon a "directional computer." It describes and claims 

a missile guidance system, which allegedly i s  used in  the 

Poseidon and Trident missiles. The complainant f i l ed  an action 

in the United States Court of Claims against the United States 

for infringement of h i s  patent. 

The t r i a l  judge f i l ed  an opinion in  which he concluded 

that the patent was invalid as  claiming only a mathematical 

formula. I f  the patent were valid,  he found an infringement 

by the United States. On appeal, a three-member panel of the 

Court of Claims affirmed on the opinion of the t r i a l  judge inso- 

fa r  as it related t o  patent invalidity. Arshal v. United States, 

621 F.2d 421 ( C t .  of C 1 .  1980). 



Motions addressed to  a l l  of the active judges of the 

Court of Claims were denied. One was for  a stay pending 

decisions in  the Supreme Court of the United States i n  two 

cases which the complainant thought indistinguishable. A 

motion fo r  rehearing and a request for  rehearing en banc were 

denied as  was a motion to  vacate the judgment. 

The complainant then f i l e d  a complaint under 28 U.S.C.  

5 372 against a l l  of the active members of the Court of Claims. 

A t  the request of Chief Judge Friedman, Senior Judge 

Wilson Cowen of the Court of Claims, i t s  former chief judge, 

performed the dut ies  placed by 5 372 upon the Chief Judge. He 

concluded tha t  the complaint was "directly related t o  the nierits 

of a decision "within the meaning of 5 372(c) (3) (A) and dismissed 

the complaint. 

Under 5 372(c) (2 )  i f  complaint i s  made of the conduct 

of the chief c i r c u i t  judge, the c i r cu i t  judge i n  regular active 

service next senior t o  him w i l l  be t reated as  the chief judge. 

There are  no exp l ic i t  provisions for  a senior judge acting i n  

tha t  capacity. Congress exp l ic i t ly  contemplated disqualification 

however, and did not intend the process t o  break down by reason 

of disqual if icat ion.  The congressional intent  was tha t  the next 

senior person, who was not disqualified,  assume the ro le  of chief 

judge when the chief judge was disqualified. We think tha t  Senior 

Judge Cowen was authorized to  perform the ro le  of the chief judge 

when the complaint ran against a l l  act ive members of tha t  court. 



The complainant did not seek review in  the Judicial  

Concil of the Court of Claims but has sought review in the 

Judicial  Conference. Since each member of the Judicial  Council 

was charged with wrongdoing and each i n  fac t  had participated 

in ac ts  of which the complainant complains, we are  disinclined 

to  require of t h i s  complainant the obviously f u t i l e  step of 

applying to  the Judicial  Council fo r  review. 

The complainant f ee l s  tha t  the t r i a l  judge and the 

active members of the Court of Claims were wrong. He fee l s  it 

passionately. He charged the t r i a l  judge with misstating the 

fac t s  and misconstruing the claims, focusing on only one element 

of the most relevant claim while ignoring the other two. 

the opinion, arguments were a t t r ibuted  t o  the complainant which 

the complainant says he never made, the a t t r ibut ion of which cam- 

plainant f inds so disparaging as  t o  be l ibelous.  O f  course, 

the complainant alleged t h a t  the t r i a l  judge misapplied the lawt 

indeed, he contends he was denied due process. 

A t  the ora l  hearing before the three-judge panel, the 

complainant charged tha t  two of the judges obviously had not 

read the t r i a l  judge's opinion or the br iefs .  One of them i s  

said t o  have expressed h i s  complete ignorance of the patent. One 

judge indicated famil iar i ty  with the t r i a l  judge ' s opinion, but 

the complainant charged t h a t  he had read nothing else.  This i s  

not necessarily a serious accusation, fo r  it i s  w e l l  known tha t  

in  the days of the Judges Hand the judges of the United States 

Court of Appeals fo r  the Second Circuit  did not read br ie f s  before 



hearing oral argument. However, a l l  of the active judges of 

the Court of Claims are charged with condonatton of the alleged 

wrongs of the t r i a l  judge and of the hearing panel members. 

The complainant speaks in  strong language, but it i s  

undeniable that  h i s  complaint goes t o  the resu l t  of the l i t i ga -  

tion. H i s  complaint i s  "directly related t o  the merits of a 

decision" within the meaning of § 372(c)(3)(A). His characteriza- 

tion of the alleged errors of the t r i a l  judge as i f  they were 

intentional, rather than inadvertent, does not help him. Nor i s  

he assisted by the suggestion he throws out that  the judges may 

have been influenced by the size of the award to  which he would 

have been en t i t l ed  had h is  patent been held valid and infringed. 

He c r i t i c i zes  the way in  which the decisions were reached, but 

that  i s  characterist ic  of many a disappointed l i t igant .  His real  

complaint i s  with the resul t .  It seems to  him clearly inconsistent 

with h i s  perception of the facts  and law. 

The complaint was properly dismissed under 5 372(c) (3) (A) 

PETITION DENIED. 

Clement F . ~aynsworhh , J r  . Lj 
For the Committee 



THE JUDICIAL CONFERENCE OF THE UNITED STATES 

COMMITTEE TO REVIEW CIRCUIT COUNCIL CONDUCT AND DISABILITY ORDERS 

NO. 82-372-002 

In r e :  

Complaint of Gail Spilman 

On Pet i t ion  t o  Review an Order of Honorable George Edwards, 
Chief Judge of the Court of Appeals for  the Sixth Circuit 

- -- 

Gail Spilman, Claimant, Pro Se 

Before HAYNSWORTH, DEVITT and MEREDITH, MEMBERS 

O R D E R  

The complainant f i l e d  a complaint of judicial  mis- 

conduct against the three members of the panel of the United 

States Court of Appeals fo r  the Sixth Circuit  which had heard 

her case and "John Doe Circui t  Judges of the Banc Panel." 

The complaint was dismissed by order of Chief Judge Edwards 

upon the ground tha t  it was d i rec t ly  related t o  the merits 

of a decision within the  meaning of 28 U .S .C. § 372(c) (3) (A) . 
She f i l e d  a pe t i t ion  fo r  review with the Judicial  Conference 

of the United States .  She sought no review i n  the Judicial  

Council of the Sixth Circui t ,  feeling, as she stated i n  a 

l e t t e r ,  tha t  any such action would be "absurd." 



The complainant suffered personal in ju r i e s  when 

struck by an automobile driven by one Harley. She f i l e d  

a t o r t  act ion against  Harley i n  the Court of Common Pleas 

i n  Hamilton County, Ohio, and obtained a judgment fo r  

$207,748.95, apparently the amount requested i n  the complaint. 

Subsequently, Harley f i l e d  a p e t i t i o n  f o r  bankruptcy, l i s t i n g  

the judgment as  h i s  pr inc ipa l  debt. The complainant contends 

it was not dischargeable because Harley's conduct had been 

wilful  and malicious within the meaning of 5 17(a)  (8) of the 

Bankruptcy Act . 
The bankruptcy court  had before it only the s t a t e  

court  judgment. It rec i t ed  a f inding t h a t  Harley's conduct 

had not been wanton or  wi l fu l .  On the bas is  of t h a t  f inding,  

the bankruptcy judge held t h a t  there  was preclusion by 

c o l l a t e r a l  estoppel of her claim t h a t  Harley's conduct was 

malicious and wi l fu l  within the meaning of the  Bankruptcy 

Act. 

The d i s t r i c t  court  affirmed, but i n  an appeal 

during which the  complainant represented he r se l f ,  a panel 

of the Court of Appeals f o r  the  Sixth Ci rcui t  reversed. 

On the bas is  of the  papers before i t ,  it found t h a t  the 

complaint charged t h a t  Harley had acted wantonly and 

maliciously, t h a t  the judgment was f o r  the  e n t i r e  amount 

demanded i n  the complaint but  t h a t  puni t ive damages had not 

been demanded. It was of the  opinion t h a t  i f  there  was no 



issue of punitive damages i n  the s t a t e  court proceedings the 

finding of no wantonness or  wil ful lness  was unnecessary t o  the 

s t a t e  court judgment, and even i f  there  were such an issue,  the 

s t a t e  court judgment was ambiguous since it appeared t o  have been 

entered upon the pleadings and the complaint alleged wantonness 

and maliciousness. It remanded the case with direct ions  t o  

the bankruptcy court  'ko determine whether the underlying 

fac tua l  questions had been f u l l y  l i t i g a t e d  i n  the s t a t e  court 

and whether t h e i r  resolut ion was necessary t o  the s t a t e  court 

judgment. I f  e i t h e r  of those conditions was not s a t i s f i e d ,  

the claim of c o l l a t e r a l  estoppel was t o  be re jected.  

Spilman v. Harley, 656 F.2d 224 (6th C i r .  1981). 

Though seemingly victor ious i n  her appeal, t he  

complainant f i l e d  a p e t i t i o n  f o r  rehearing with a suggestion 

of rehearing en banc. That p e t i t i o n  was denied. 

She thereupon f i l e d  her complaint of jud ic ia l  mis- 

conduct, a l leg ing  t h a t  the  panel had f a l s e l y  characterized 

the s t a t e  court  judgment a s  a consent decree and tha t  the 

judges had acted a s  pa r t i san  advocates f o r  Harley and the 

lawyer who had represented her i n  the s t a t e  court proceeding. 

Under 5 372(c)(10), a complainant aggrieved by a 

f h a l  order of the  chief c i r c u i t  judge may p e t i t i o n  f o r  

review by the J u d i c i a l  Council, A complainant aggrieved 

by an ac t ion  of the  Jud ic ia l  council may p e t i t i o n  f o r  review 

by the Jud ic ia l  Conference of the United S ta te s -  While we  



are authorized t o  review orders of the Judicial  Council, we 

are not authorized to  review orders of the chief c i rcu i t  

judge . 
In  correspondence, the complainant has made it 

clear tha t  she regards Chief Judge Edwards and a l l  of the 

active members of the Court of Appeals for  the Sixth Circuit ,  

in  addition to  those s i t t i n g  on the panel, as  charged part ies .  

It i s  f a r  from c lea r ,  however, tha t  membership of an en 
banc court can ever be made disqualifying on the basis of - 
a "charge" tha t  the request fo r  the en banc rehearing was 

improperly denied. It i s  not the kind of substantive 

charge contemplated by the s ta tu te .  Moreover, such requests 

are denied unless a majority of the c i r cu i t  judges i n  regular 

active service affirmatively vote fo r  i t .  Usually it w i l l  

not be known how the chief c i r c u i t  judge or any c i r cu i t  

judge member of a Judicial  Council voted with respect t o  

such a suggestion. Such questions of possible disqual if i -  

cation should be resolved, a t  l e a s t  i n i t i a l l y ,  by the 

judges concerned. 

I f  we assume, however, tha t  each c i r cu i t  judge 

member of the Judicial  Council would recuse himself i n  t h i s  

instance, there remain the d i s t r i c t  judge members of tha t  

Council against whom there i s  no accusation whatever. 

They are competent t o  ac t  upon a pe t i t ion  for  review in  

the Council f i l e d  by th i s  complainant. 



The complainant may seek review in the Judicial 

Council of the Sixth Circuit, but her petition for review 

in the Judicial Conference of the United States of the 

order of the chief c ircuit  judge i s  dismissed for want of 

jurisdiction. 

PETITION DENIED. 

Clement F .  Haynsworth, Jr. 

For the Committee. 



THE JUDICIAL CONFERENCE OF THE UNITED STATES 

COMMITTEE TO REVIEW CIRCUIT COUNCIL CONDUCT AND DISABILITY ORDERS 

No. 82-372-003 

In r e :  

Complaint of Thomas C .  Murphy 

On Pe t i t ion  t o  Review a Decision of the Judic ia l  Council of the 
Second Circui t  

Thomas C.  Murphy, Pro Se 

Before HAYNSWORTH, DEVITT, and MEREDITH, Members 

-- 

O R D E R  

Murphy became involved i n  l i t i g a t i o n  i n  the Southern 

D i s t r i c t  of New York and i n  the  Court of Appeals fo r  the 

Second Circui t  over h i s  dismissal by a school board. He 

had been found by a psvchia+ric+ t ~ h a v e  psychotic tendencies ; 

and the psychia t r ic  evaluation,  a t  l e a s t ,  played a p a r t  i n  

h i s  re lease .  Not only was he so busy and ac t ive  i n  the  prose- 

cution of h i s  case t h a t  h i s  lawyer requested the Court of 

Appeals t o  re lease  him from h i s  representat ion of Murphy, 

he a l so  was in te res ted  i n  the cases of other s imilar  pla in-  

t i f f  s and a co l l ec to r  of opinions and orders t h a t  resul ted 

i n  the reinstatement of former employees who had been 

released e n t i r e l y  or  p a r t i a l l y  on the bas is  of psychiatr ic  

evaluations. 



Murphy f i l e d  a complaint under 28 U . S . C .  9 372 

against  seven members of the United States  Court of Appeals 

fo r  the Second Circuit  and a d i s t r i c t  judge of the Southern 

D i s t r i c t  of New York. He  charged a number of judges with 

"conspiracy and obstruction of just ice" on the basis  of 

rul ings  i n  par t icu lar  cases involving the admission and use 

of psychiatric reports  and testimony. He asserted t h a t  

municipal employers were v i s i t i n g  "psychiatric abuse" upon 

employees and tha t  the accused judges were aiding and abett ing 

it. He charged the judges with "psychiatric racketeering" 

and conducting a "psychic scam." . 

He wrote t o  two newly appointed judges of the ?; 

Court of Appeals inquiring of them a s  t o  t h e i r  posit ion 

about "the Second Circui t ' s  psychiatric racketeering." He 

wanted t h e i r  responses, he sa id ,  t o  enable him t o  decide 

whether or not t o  oppose t h e i r  confirmation. He got no 

response from e i the r  of them, but t h e i r  s i lence i s  the 

bas is  of a charge t h a t  they joined the "conspiracy." H e  

complained of "a hotbed of suppression of human r igh t s  

involving psychiatr ic  stigmatization" of those who dissented 

from o f f i c i a l  misconduct. One judge was charged with an 

attempt t o  disbar a lawyer fo r  daring t o  bring an action 

" that  psychiatry should be delegalized and ext i rpated 

from both medicine and the jus t i ce  system." The d i s t r i c t  

judge who ordered the psychiatr ic  . evaluation of him during 

h i s  l i t i g a t i o n  against  ' h i s  former employer was charged 

with an offense based on tha t  order. 







f a i l e d  t o  respond t o  the  complainant's inquiry a r e  f r ivolous .  

So i s  the  one agains t  the  judge who a l legedly  sought the d i s -  

barment of a lawyer, f o r  a judge may properly bring t o  the  

a t t e n t i o n  of proper o f f i c i a l s  conduct t h a t  he thinks warrants 

considerat ion i n  a d i sc ip l inary  proceeding. The remainder 

of the  charges a r e  simply a r e f l e c t i o n  of the complainant's 

disagreement with the  c o u r t ' s  ru l ings .  Such was h i s  charge 

leveled a t  the  decision approving the  withdrawal of h i s  lawyer. 

H i s  underlying complaint goes t o  decisions and ru l ings  

respect ing psych ia t r i c  examinations and r ece ip t  i n to  evidence 

and use of psych ia t r i c  testimony and repor t s .  A s  such, 

these  complaints a r e  "d i r ec t ly  r e l a t e d  t o  a decision or  

procedural ru l ing"  wi thin  the  meaning of 5 372(c) (3)  ( A ) .  

Such decisions and ru l ings  a r e  not  reviewable under the 

complaint procedures provided by 5 372, however much the  

complainant may attempt t o  character ize  them as  wrong o r  

e v i l .  

PETITION DENIED 

4 ' 
Clement F. ~ay-nswoah ,  Jr . J 

For the  Committee 



THE J U D I C I A L  CONFERENCE OF THE UNITED STATES 

COMMITTEE TO REVIEW CIRCUIT COUNCIL CONDUCT AND DISABILITY ORDERS 

NO. 82-372-004  

In r e :  

Complaint of Andrew Sulner 

On Pet i t ion to  Review a Decision of the Judicial  Council of the 
Second Circuit  

Ronald Gene Wohl, Esquire (Ferziger, Wohl, Finkelstein & Rothman) 
for the Claimant 

Before HAYNSWORTH, DEVITT, and MEREDITH, Members 

O R D E R  

M r .  Sulner i s  a lawyer admitted to  practice in the 

United States Dis t r i c t  Court for  the Southern Dis t r ic t  of New 

York. He i s  also a forensic handwriting expert. His complaint 

grew out of a dras t ic  reduction i n  a claim for payment by the 

United States under the Criminal Jus t ice  Act for  services and 

expenses as  an expert witness. 

A lawyer, by appointment under the Criminal Justice 

Act, representing an indigent charged with a crime in  the 

United States Dis t r i c t  Court for  the Southern Dis t r ic t  of New 

York, engaged M r .  Sulner t o  examine a large number of documents 

and t o  t e s t i fy  as an expert witness a t  the t r i a l .  He alleges 



t ha t  he examined more than two hundred documents and made 

th i r ty - s ix  photographic enlargements of documents. From 

those, he prepared several demonstrative exhib i t s  and 

sixty-three photographs of those exhib i t s  for  c i rcu la t ion  

t o  each juror ,  the t r i a l  judge and counsel. He t e s t i f i e d  

a t  the t r i a l .  

He submitted a voucher under the Criminal Jus t ice  

Act i n  which he claimed a fee  of $27,812.50, computed on 

the basis  of h i s  ordinary fee  schedule, and expenses of 

$3,501, most of which was a t t r ibu tab le  t o  preparations of 

the exhib i t s  and the photographic reproductions of them. 

D i s t r i c t  Judge Leonard B .  Sand reduced the fee  

to  $2500. He allowed expenses i n  t ravel  and miscellaneous 

expenses, but allowed nothing fo r  the cost  of preparing the 

exhib i t s  and the  photographic reproductions of them. He 

f i l e d  a memorandum i n  which he s ta ted  t h a t  he saw no reason 

t o  compensate the expert witness a t  a r a t e  f i v e  times tha t  

payable t o  appointed counsel, though the fee  allowed was 

a t  a r a t e  subs tan t ia l ly  l e s s  than the maximum r a t e s  under 

the Criminal Jus t i ce  Act, i f  the reported hours were accepted 

as  correct .  The memorandum also contained language which 

the claimant took as  a s l i g h t  and a r e f l ec t ion  upon h i s  

professional reputation.  

The claimant f i l e d  a complaint with the Chief 

Judge of the Second Circui t  under the Judic ia l  Councils 

Reform and Judic ia l  Conduct Disabi l i ty  Act of 1980. H e  



complained par t icu lar ly  of the language i n  the d i s t r i c t  judge's 

memorandum, but a lso complained of the d r a s t i c  reduction in  

h i s  fee claim and the disallowance of the expenses in  the 

preparation of the exhibits  and the photographic reproductions 

of them. 

Upon receipt  of a  copy of the complaint, Judge Sand 

amended h i s  memorandum to remove the language t o  which the 

claimant had objected, but concluded t h a t  no other change in  

h i s  action upon consideration of the voucher was called fo r .  

The Chief Circuit  Judge dismissed the claim as 

"direct ly  re la ted  t o  the merits of the decision." As t o  

the al legedly offensive language, dismissal was a lso based 

upon the ground that  effect ive corrective action had been 

taken . 
Under 18 U . S . C .  5 3006A(e)(2), subject to  l a t e r  

review, appointed counsel may obtain the services of an expert 

without pr ior  judicia l  authorization only i f  the cost does 

not exceed $150 plus reasonable expenses. Under paragraph 

one of subsection ( e ) ,  the lawyer may apply t d  the court for  

pr ior  authorization t o  engage the services of such an expert.  

Such an application permits the court ,  i n  advance, to  consider 

the need of such services,  together with a l te rna t ives  affecting 

t h e i r  cost .  No such application was made t o  the court in  t h i s  

instance. 

Under paragraph three of subsection (e )  the cost of 

such expert services may not exceed $300 unless payment i n  

excess of tha t  amount i s  c e r t i f i e d  by the court "as necessary 



to provide fair compensation for services of an unusual 

character or duration," and payment of the excess amount is 

approved by the Chief Circuit Judge. The submission of the 

expert's voucher required the district judge to consider the 

need of the services, the reasonableness of the response of 

the lawyer and the expert to that need, and the reasonableness 

of the cost of so much of the services as seemed to the court 

necessary to provide adequate representation of the indigent 

defendant. To the extent, therefore, that the complainant 

complains of the reduction of his fee claim and the disallowance 

of the claimed cost of preparing the exhibits and the photo- 

graphic reproductions of them, the complaint is "directly 

related to the merits of a decision" within the meaning of 

28 U.S.C. 5 372(c)(3)(A), which is not a proper subject of 

a complaint against a judge in a Judicial Council proceeding. 

The quality of the services is also a matter to be considered 

by the district judge, and any comment he makes relative to 

that is part of the decisional process. 

That the complainant characterizes the action of 

the district judge as being unreasonable, arbitrary and beyond 

the limits of his discretion provides no answer. Whether or 

not it was unreasonable, arbitrary or beyond the limits of 

his discretion would be the question if his action was 

subject to direct review by appeal. In the Criminal Justice 

Act there is no provision for formal appeal on the part of a 

claimant who feels that a district judge cut his fee claim 



too d ras t i ca l ly ,  though informal appeals to  the Chief Circuit  

Judges may r e s u l t  i n  some reconsideration to  the end tha t  

allowances have some uniformity. It i s  c l e a r ,  however, t ha t  

the s ta tutory procedure f o r  complaining of jud ic ia l  "conduct 

pre judic ia l  to  the e f fec t ive  and expeditious administration 

* * * of the courts" does not provide an avenue of appeal t o  

a Judic ia l  Council t o  review the merits  of a d i s t r i c t  judge's 

p a r t i a l  disallowance of a voucher claiming fees and expenses. 

In  the pe t i t ion  f o r  review, complaint i s  made tha t  

the Judic ia l  Council did not seek addi t ional  information from 

the claimant and made no d i r e c t  reference to  the disallowance 

of the expenses re la ted  t o  the exhibi ts  and the photographs. 

The premise of tha t  complaint i s  t h a t  the merits of the 

action of the d i s t r i c t  court were reviewable and under review 

f i r s t ,  by the Chief Circui t  Judge., and then by the Council. 

That simply was not the case f o r ,  upon a finding tha t  the 

complaint was d i rec t ly  r e l a t ed  t o  the merits  of a decision, 

the s t a t u t e  required dismissal .  

Final ly ,  complaint i s  made tha t  i f  allowances for  

expert witnesses a re  inadequate, some indigents may not receive 

f a i r  representation.  Whatever respons ib i l i ty  the expert 

witness may have i n  t h a t  connection, the matter c lear ly  goes 

t o  h i s  contention t h a t  the award was inadequate and to  the 

merits  of the judic ia l  act ion of which he complains. 

The pe t i t ion  fo r  review i s  denied. 

PETITION DENIED 

Clement F. ~ a ~ n s d r t h ,  J r .  ' /  
For the Committee 

- 5 -  



THE J U D I C I A L  CONFERENCE OF THE UNITED STATES 

COMMITTEE TO REVIEW C I R C U I T  COUNCIL CONDUCT AND DISABILITY ORDERS 

NO. 82-372-006 

In r e :  

Complaint of John A .  Course 

On Pet i t ion  to  Review a Decision of the Judicial  Council of the 
Seventh Circuit  

John A.  Course, Pro Se 

Before HAYNSWORTH, DEVITT, and MEREDITH, Members 

O R D E R  

A panel of the United States Court of Appeals for  

the Seventh Circuit  dismissed an appeal i n  which D r .  John A. 

Course was the appellant fo r  f a i l u r e  t o  comply with Federal 

Rule of Civil  Procedure 59(e) and Federal Rule of Appellate 

Procedure 4 .  They require ,  respectively,  tha t  a motion t o  

a l t e r  or amend a judgment be served not l a t e r  than ten days 

"after entry of the judgment," and tha t  a notice of appeal 

be f i l e d  in  the d i s t r i c t  court within s ix ty  days of the 

entry of the judgment or  order appealed from when the 

United States i s  a party. He contended that  under the 

provisions of Rule 6(e)  of F.R.C.P. and Rule 26(c) of 

F.R.A.P. he had three additional days fo r  each step 



He f i l e d  a complaint under 28 U . S . C .  § 372 

charging the panel members with a violat ion of the i r  o f f i c i a l  

oaths and the doctrine of separation of powers by wi l l fu l ly  

refusing t o  apply the ru les  as mandated by Congress. He a lso  

complained tha t  the order of dismissal was ineffect ive,  since 

h i s  copy of i t  was not signed by the members of the panel 

and it did not bear the o f f i c i a l  seal  of the court.  

Chief Judge Curnmings dismissed the complaint as 

"directly re la ted  t o  the merits  of a decision or procedural 

ruling" within the meaning of 5 372(c) ( 3 )  (A) , and the 

Judicial  Council of the Seventh Circuit  affirmed. D r .  Course 

then sought review i n  the Judicial  Conference of the United 

States .  

D r .  Course simply r e j ec t s  the se t t l ed  view tha t  

the ru les  respecting the computation of time within which 

a l i t i g a n t  may or must do something a f t e r  service of a 

paper upon him by mail simply do not modify the ru les  con- 

cerning the time within which a motion t o  a l t e r  or amend a 

judgment or notice of appeal may be f i l ed .  In each instance, 

those times a re  calculated from the date of entry of judgment, 

not from the date of the l i t i g a n t ' s  notice of i t .  

The complaint i s  c lear ly  re la ted  d i rec t ly  t o  a 

decision of the Court of Appeals fo r  the Seventh Circuit  

and was properly dismissed. H i s  disagreement with the 



ruling of the Court of Appeals is not a basis for a charge 

of misconduct on the part of the panel members. 

P E T I T I O N  D E N I E D .  

Clement F. ~a~nsw&rth, Jr. J 

For the Committee 



THE JUDICIAL CONFERENCE OF THE UNITED STATES 

COMMITTEE TO REVIEW CIRCUIT COUNCIL CONDUCT AND DISABILITY ORDERS 

NO. 83-372-001 

In re: 

Complaint of Avabelle Baskett, et al. 

On Petition to Review an Order of the United States Claims Court 

Charles S. Gleason, Esquire, for the Complainants 

Before HAYNSWORTH, DEVITT, and MEREDITH, Members 

O R D E R  

By counsel, the complainants in certain cases pending 

in the United States Claims Court filed charges against the judge 

to whom the cases were assigned and who previously had decided 

another case in which similar issues were presented. Chief Judge 

Kozinski dismissed the charges, concluding that all of them were 

either directly related to the merits of the decision or were 

frivolous, or both. The complainants then sought review by the 

full United States Claims Court, and the petition for review was 

denied by an order entered May 19, 1983. The complainants then 

sought further review in the Court of Appeals for the Federal 

Circuit, which, on June 7, 1983, also was denied for lack of 

jurisdiction. The complainants also sought a writ of mandamus 

in the United States Court of Appeals for-the Federal Circuit, 



ana rnac peKltlon was denied by an order entered on June 14, 

1983. 

The complainants have now sought review here. 

In  28 U . S . C .  § 372(c) ( 1 7 ) ,  the United States Claims 

Court was directed to  adopt rules  establishing procedures for  

the f i l i n g  of complaints with respect t o  the conduct of any 

judge of tha t  Court and for  the investigation and resolution 

of such complaints. Accordingly, the United States Claims 

Court adopted a ru le  which tracks 5 372(c), and 5 372(c) (17) 

confers upon the court the powers granted t o  judicial  councils 

under tha t  en t i re  subsection. 

Section 372(c)(10) confers upon the Judicial  Conferesce 

of the United Sta tes ,  and t h i s  Committee of the Conference, 

jur isdict ion t o  review actions of judicial  councils taken under 

paragraph (6) .  In conferring upon the United States Claims 

Court  the powers of a judicial  council with respect t o  complaints 

of judicial  misconduct, the evident intention of Congress was t o  

provide the same procedures for  complaints of misconduct on the 

part  of a judge of tha t  court a s  provided with respect t o  

United States c i r cu i t  and d i s t r i c t  judges. Part  of the overall 

scheme was tne jurisdiction of this Committee to review actions 

of judicial  councils under paragraph (6 ) ,  and we conclude tha t  

w e  have the same jurisdict ion t o  review orders of the United 

States Claircs Court entered under paragraph 6 of i t s  rules .  



Kowever, we do not have jurisdiction to  review orders 

of judicial  councils or the United States Claims Court entered 

under paragraph 3. Paragraph (10)  i s  quite exp l ic i t .  When the 

Chief Judge of the United States Claims Court dismisses a com- 

plaint  under paragraph 3, paragraph (10)  provides a r ight  of 

review by the f u l l  court, or a majority of the qualified members 

of that  court. The only jur isdict ion conferred upon the Judicial  

Conference of the United States and th i s  Committee i s  t o  review 

orders of judicial  councils under paragraph (6). Paragraph (6)  

orders are  those of a judicial  council entered a f t e r  an investi-  

gation by a committee convened pursuant t o  the provisions of 

paragraph ( 4 ) .  

Congress was emphatic i n  the concluding sentence of 

paragraph ( 1 0 ) .  Review, as expressly provided i n  tha t  paragraph, 

i s  t o  be available,  but not otherwise. We conclude tha t  we have 

no jur isdict ion t o  enter ta in  t h i s  pe t i t ion  for review. 

Of course, we have no jur isdict ion to  review the 

orders of the United States Court of Appeals for  the Federal 

Circuit denying a pe t i t ion  for  review on jur isdict ional  grounds 

and denying a pe t i t ion  fo r  a w r i t  of mandamus. 

Nor do w e  have any appellate jur isdic t ion  of the 

United States Claims Court which would permit us t o  review the 

assessment of a f ine  against counsel and a public reprimand, 

With the concurrence of Judge Devitt and Judge Meredith. 

PETITION DENIED. 

- 3 -  
For the Committee 



THE JUDlCIAL CONFERENCE OF THE UNITED STATES 

COMMITTEE TO REVIEW CIRCUIT COUNClL CONDUCT AND DISABILITY ORDERS 

No. 84-372-001 

In re: Complaint of Judicial Misconduct 

This proceeding was commenced by the filing 

a complaint against a Bankruptcy Judge. The complainants 

were the female clerk of the Bankruptcy Court and four 

of the six deputy clerks. They charged the judge with 

sexual and other harassment of them. Later, a charge of 

other misconduct was added. 

The Chief Judge of the Ninth Circuit inquired 

into the matter and concluded that the Bankruptcy Judge 

had not engaged in any censurable misconduct but had poorly 

administered his clerk's office. With the agreement of 

the Bankruptcy Judge, he placed responsibility for the 

administration of the Bankruptcy Court clerk's office upon 

the Clerk of the United States District Court. He then 

concluded the proceedings on the ground that appropriate 

remedial steps had been and were being taken. 

Unhappy with that result, the complainants 

sought review by the Judicial Council for the Ninth Circuit 

under the provisions of 28 U.S.C. S 372(c)(10). The 

Judicial Council, in effect, remanded the matter to the 

Chief Circuit Judge for further consideration. The Chief 

Judge then appointed a circuit judge and a district judge 



to serve with him as an Investigating Committee. 

The Investigating Committee appointed a practicing 

lawyer from another state to conduct an evidentiary hearing. 

The lawyer had previously served as a bankruptcy judge 

and as an Assistant United States Attorney, and was said 

to have had experience in administrative investigations. 

The investigating lawyer conducted an extended 

evidentiary hearing. He submitted a complete transcript 

of that hearing to the Investigating Committee, together 

with a report including findings and conclusions and re- 

commendations. His assessment of the situation was in 

substantial agreement with the initial assessment of the 

Chief Circuit Judge. 

The Investigating Committee, in turn, made a 

report to the Judicial Council. It found no basis for 

a conclusion that harassment or other misconduct had taken 

place, but it thought that the Bankruptcy Judge's occasionally 

recounting to individuals in his clerk's office of actual 

experiences or lines from a play or moving picture, in 

which there were explicit references to the sex organs 

of men and women, had contributed to a low moral tone in 

the office, which, in turn, contributed to the lack of 

morale and esprit de corps. It also reported that the 

administration of the clerk's office had been poor. 



The Investigating Committee recommended a private 

letter of reprimand from the Chief Circuit Judge, and re- 

commended continued supervision and administration of the 

office of the Bankruptcy Court Clerk by the Chief District 

Judge and the Clerk of the District Court. 

The recommendations of the Investigating Committee 

were substantially adopted by the Judicial Council. 

The matter was brought before this Committee 

and the Judicial Conference upon cross-petitions to review. 

We find no merit in either petition for review. 

I. 

In their petition for review, the complainants 

challenged the manner in which the evidentiary hearing 

was conducted. Theyicontend that their complaints and 

their positions would have been more coherently and effec- 

tively presented if the hearing had been conducted as a 

fully adversarial one. They ask that we remand the entire 

matter to the Judicial Council for the Ninth Circuit for 

a new evidentiary adversarial hearing to be conducted by 

the Judicial Council with full rights of confrontation 

and of examination and cross-examination by counsel. They 

did suggest that use of a special prosecutor, instead of 

their own lawyer, would be acceptable. 



Pursuant to the provisions of 28 U.S.C. § 3 7 2 I c )  

(11)(B)t the hearing officer permitted the respondent Judge 

and his counsel to be present throughout the proceedings 

and to cross-examine adverse witnesses. Each complainant 

was allowed to be present only when she was giving testi- 

mony. Their lawyer was permitted to be present throughout 

the proceedings. He was not permitted to examine or cross- 

examine witnesses, though he was given the right to suggest 

to the hearing officer, who would examine or cross-examine 

the witness, additional lines of inquiry to be addressed 

to each complainant and each of the other witnesses pre- 

sented in support of the complaint, This, they contend, 

substantially hampered the presentation of their case, 

and that the matter should have been handled as a fully 

adversarial trial. 

As the complainants recognize, however, the 

hearing officer could have conducted his investigation 

in a substantially private manner in which the complai- 

nants did not participate by counsel and in which each 

would have participated only when inquiry was made of 

her. The complainants got more than they were entitled 

to demand, and we are satisfied that the written trans- 

cript that resulted is a reasonably full and complete 

presentation of the entire controversy. 



We are not prepared to give carte blanche to 

an Investigating Committee initially delegating its authority 

to a non-judicial investigating officer and relying upon 

him to develop a record. In this case, however, there 

was a large measure of agreement as to events. Many of 

them were subject to interpretation, but there was little 

to turn upon resolution of the credibility of witnesses. 

There were a few exceptions. One of the complainants, 

who had served as courtroom deputy, testified that at one 

time the Bankruptcy Judge had suggested to her that, because 

of the shortage of hotel accommodations, when holding court 

in one city, they share the same bedroom. A lawyer testi- 

fied that he had been present during the discussion of 

the shortage of hotel rooms and that it was he who, in 

jest, had suggested that the two share the same room. 

Ultimately, his version of the event was accepted. 

Finally,.the complainants contend that the hearing 

officer was so disposed to believe that a federal bankruptcy 

judge could do no wrong that he was not an impartial hearing 

officer. The Bankruptcy Judge, however, was entitled to 

be clothed with something akin to a presumption of innocence, 

and we find that the record was fairly developed and fairly 

assessed. 



In an avalanche of papers, the Bankruptcy Judge 

has presented us with forty separa$e contentions, several 

of which are directed to the constitutionality of the 

statute, facially and as applied. 

We have no competence to adjudicate the facial 

constitutionality of the statute or its constitutional 

application to the speech of an accused judge, however 

inappropriate or offensive his words may be. We are not 

a court. Our decisions are not subject to review by the 

Supreme Court of the United States. We sit in review of 

the action of the Circuit Council. The courts of the 

United States are open for the adjudication of such questions. 

See Hastings v. Judicial Conference of the United States, - 
593 F. Supp. 1371 (D.C. 1984). The constitutional con- 

tentions can be made in an appropriate United States 

District court, the decision of which will be subject to 

review by the appropriate Unkted States Court of Appeals 

and the Supreme Court of the United States. 

The Bankruptcy Judge has been cleared of the 

charge of sexual harassment. Indeed, there is no claim 

of any offensive or unwelcome touching, with one exception 

which seems trivial. A courtroom clerk testified that 



while traveling with the Judge by air, she was seated by 

a window while the Judge was seated next to her. He under- 

took to take photographs from the aJr of a spectacular 

scene on their side of the airplane. In doing SO, he 

leaned across her to bring the camera close to the window. 

In the process, she testified that, for a second or two, 

his elbow rested in her lap. She testified that she thought 

that the touching by the elbow was intentional and deliber- 

ate. 

The Bankruptcy Judge testified that he thought 

no such incident had occurred, since the courtroom deputy 

usually sat in the smoking section of the plane while he 

sat in the non-smoking section. If any such incident 

occurred, however, he claimed the touching was entirely 

accidental. That position seems reasonable enough, given 

the complete absence of any other suggestion of suggestive 

or unwelcome touching. 

Of course, there can be sexual harassment with- 

out touching, but the case for harassment depended only 

upon testimony that the Bankruptcy Judge liked for em- 

ployees in the clerk's office to stay late to watch 

television news broadcasts with him and to engage in idle 

chatter, and to the very few occasional references to sex 

organs. There was testimony that he had told the most 

offensive of those to three employees in the clerk's 



office over a period of a number of years. He had previously 

served as a part-time magistrate, and said that on one 

occasion, while conducting a preliminary hearing in a rape 

case, the prosecuting witness did not understand the use 

of technical terms for the sex organs. To establish the 

fact of penetration, the prosecutor had to resort to the 

use of four letter Anglo-Saxon words for the organs. The 

Bankruptcy Judge attempted to explain that he was only 

contrasting his work as a magistrate with the more in- 

tellectually stimulating work of a Bankruptcy Judge. 

The Bankruptcy Judge now insists that he fully 

recognizes the inappropriateness of his having used such 

words. 

Not all of the references to genitalia were salacious 

or suggestive. He talked to one of the deputy clerks of 

his married father's health problems. Among other things, 

he told her that his father was reluctant to undergo treat- 

ment for prostate cancer because of concern that the radiation 

might terminate his capacity to achieve erections. It 

would have been a thoroughly bland statement if he had 

spoken in terms of impotence, but, while one might question 

his taste in referring to the matter at all, it is not 

the kind of thing calculated to offend most women. 

Having been substantially exonerated of the 

charge of harassment, however, the Bankruptcy Judge insists 

that he was improperly reprimanded. Except for his apology 



for the few instances in which he used words which would 

not be employed in polite dinner conversation, he finds 

no fault with himself. Instead, he strenuously contends 

that he was the victim of a conspiracy by the clerk of 

his court and four of her deputy clerks to drive him out 

of office. 

The Bankruptcy Judge is said to be a highly 

capable lawyer and to perform his adjudicatory functions 

in a highly acceptable manner. The testimony also shows 

that he was thoroughly familiar with the proper procedures 

to be employed in his clerk's office. What he refuses 

to recognize, however, is that a competent administrator 

who is fair, though firm, almost invariably earns the 

loyalty and respect, even the affection,of his sub- 

ordinates. There may be an occasional misfit who should 

not be retained, but it is most unlikely that a competent 

administrator will find that he has a group of subordinates 

almost all of whom are incompetent, disloyal, lazy and 

vengeful, frustrating the best efforts of an otherwise 

competent manager. There is no doubt that the Bankruptcy 

Judge knows the rules and the procedures that should be 

employed, but it is also patent that he had not managed 

the personnel well. There was ample basis for the con- 

clusion that the lack of loyalty and cooperation by the 

subordinates was due, in substantial part, to the Judge's 

shortcomings in his performance as administrator. 



There are numerous other contentions which we 

find unworthy of consideration. Finding no merit in either 
# 

petition for review, each is dismissed. 

FOR THE COMMITTEE: 

/ I 

i i \ .\. . 
I J l d  ...,,, , ,  - , , . (  . 

I 

Clement F. ~ a y n s w d t h ,  Jr. ; i 
v 



THE JUDICIAL CONFERENCE OF THE 17NITED STATES 

COMPlITTEE TO REVIEW CIRCUIT COUNCIL CONDUCT AND DISABILITY ORDERS 

NO. 84-372-00 1 

In re: 

Complaint of Judicial Misconduct 

O R D E R  

Upon consideration of the motion of the complainants 

for an order to release transcripts, 

IT IS HEREBY ORDERED that the motion be, end it  

hereby is, denied. 

Entered by direction of the Committee. 

FOR THE COMMITTEE 

Deputy General c o k e 1  
Administrative Office of the U. S. Courts 



THE JUDICIAL CONFERENCE OF THE UNITED STATES 

COMMITTEE TO REVIEW CIRCUIT COUNCIL CONDUCT AND DISABILITY ORDERS 

NO. 84-372-001 

In re :  

Complaint of Judicial  Misconduct 

O R D E R  

The order of t h i s  Committee of August 13, 1984 i s  

modified i n  the following respects. 

No document, l e t t e r  or material of any sor t  

considered by the Judic ia l  Council of the Ninth Circuit ,  

or developed i n  the course of the  investigation by the 

Chief Circuit  Judge and the subsequent proceedings before 

the Judicial  Council, and not released by the Judicial  

Council of the  Ninth Circuit  t o  the complainants or t he i r  

attorney, need be served by the respondent upon the lawyer 

for the complainants. 

Any other exhibits f i l e d  by the respondent with 

t h i s  Committee may be withdrawn by him and a l l  references 

thereto deleted from his  other pleadings and memoranda, a 

copy of which i s  t o  be served upon the lawyer fo r  the 

complainants. The Committee, of course, w i l l  not consider 

any such withdrawn material.  

With the concurrence of Judge Devitt and Judge 

Meredith. 

FOR THE COMMITTEE: I 

Clement F. ~a~r tkworth ,  J r .  I/ 



THE JUDICIAL CONFERENCE OF THE UNITED STATES 

COMMITTEE TO REVIEW CIRCUIT COUNCIL CONDUCT AND DISABILITY ORDERS 

No. 84-372-001 

In re: 

Complaint of Judicial Misconduct 

Upon consideration of the motion of the com- 

plainants for reconsideration of the Order of August 

13, 1984, and deletion sf the final paragraph of that 

Order, 

IT IS NOW ORDERED that the motion be, and 

it hereby is, denied. 

At the same time, the Committee recognizes 

that each of the complainants and each of their two 

lawyers has filed an affidavit in which he or she denies 

that he or she was the source of the published reports 

and that the complainants have identified other possible 

sources of that information. 

With the concurrence of Judge Devitt and 

Judge Meredith. 



THE JUDICIAL CONFERENCE OF THE UNITED STATES 

COMMITTEE TO REVIEW C I R C U I T  COUNCIL CONDUCT AND DISABILITY ORDERS 

No. 84-372-001 

In re :  

Complaint of Candy Powers, Eleanor Wadsworth, 
JoAnne Shanley, Debbie Pietrok and Peggy Gingras 

ORDER 

The accused bankruptcy judge has f i l e d  with t h i s  

committee a pet i t ion  t o  review an order of the Judicial  

Council of the Ninth Circui t ,  an amended pet i t ion  to  review, 

a memorandum i n  support of the pet i t ion  to review, a motion 

t o  dismiss a cross pet i t ion  fo r  review, a response t o  that  

pe t i t ion  and other papers and documents. Claiming that  a l l  

such papers are confidential and may not be disclosed by any 

person i n  any proceeding without h i s  consent pursuant to the 

provisions of 28 U.S.C.  372(c)(14), none of those papers has 

been served upon the complainants or  upon the i r  counsel. 

The provisions of paragraph 1 4  throw a cloak of 

confidentiali ty around a l l  papers, documents and records 

related to  an investigation under paragraph six.  The intent  

was tha t  those papers not be disclosed to  strangers t o  the 

controversy except i n  those circumstances i n  which disclosure 

i s  authorized by paragraph 1 4 .  It was not intended to  exclude 

complainants or t he i r  lawyers from part icipat ion i n  review 

proceedings. 



If the judge wishes his amended petition to review 

his motion to dismiss the cross petition to review and his 

response to the cross petition to be considered, he should 

serve upon counsel for all the complainants a copy of all of 

the papers he has filed with this committee. 

The committee, however, is deeply concerned by the 

flagrant violations of paragraph 14 which have occurred as 

demonstrated by press reports of the charges and subsequent 

developments in the course' of processing the complaint and 

the conduct of the investigation. The papers and information 

upon which those press reports were based could have come only 

from the complainants. Of course, the complainants ' lawyer 
may consult with his clients to the extent necessary to enable 

him to prepare any appropriate response or responses they may 

wish him to prepare and file, but if he fuels further disclosure 

of confidential material, this cornittee would consider the 

imposition of appropriate sanctions. 

With the concurrence of Judge Devitt, Judge Meredith 

being temporarily out of the country. 

Clement F. Haynsworth, 3 f .  '1 
L. 

For the Committee 

August 13 , 1984 



BEFORE THE W I T T E E  TO REVIEW CIRCUIT COUNCIL CONDUCT 
AND DISABILITY ORDERS 

JUDICIAL CONFERENCE OF THE UNITED STATES 

FRED W. PHELPS, SR.; 
FRED W. PHELPS, JR.; 
BETTY JOAN PHELPS; 
MARGIE J. PHELPS; 
SHIRLEY L. PHELPS-ROPER; 
JONATHAN B. PHELPS; and 
ELIZABETH M. PHELPS, 

Complainants, 

THE HONORABLE PATRICK F. KELLY,. 

Respondent. 
1 

-ITTEE hEhKXANDLM 
AND ORDER 

This matter is before the Judicial Conference Corrrnittee to 

Review Circuit Council Conduct and Disability Orders pursuant to 

a p e t i t i ~ n  for review filed by the complainants dated April 17, 

1987. The procedural history of the complaint resulting in this 

p e t i t ~ o n  is iis follows. 

@: Nc-ember 23, 1985, the complainants filed a complaint 

against bn~ted States District Judge Patrick F. Kelly in the 

United States Court of Appeals for the Tenth Circuit, detailing a 

number of alleged acts of Judge Kelly which were claimed to be 

conduct prejudicial to the effective and expeditious administra- 

tion of the business of the courts. 

On October 17, 1985, the Chief Judge of the Tenth Circuit, 

pursuant to the rules of procedure adopted by that circuit for 



the handling o f  complaints of judicial misconduct or disability, 

constituted and appointed a comnittee to investigate the facts 

and allegations in the complaint, directing the comnittee to con- 

duct an investigation and to file a written report with the 

Judicial Counci I. 

O n  December 5, 1985, Judge Kelly filed with the members of 

t h e  corrmi ttee, a detai led r e s p o n s e  to the  allegations in the 

complaint. 

O n  December 13 and 18, 1985, pursuant to 28 U.S.C. 

$ 3 7 2 ( c ) ( 5 )  a n d  the r u l e s  of the Tenth Circuit, counsel were 

aDpointed to aid the Special Comnittee with its work and to func- 

tion for the committee in the exercise of its duty. 

O n  June 6, 1986, the complainants filed a detailed reply to 

the response to the complaint filed by Judge Kelly, and also 

filed a supplemental complaint. 

O n  February 3, 1986, the complainants filed a supplement to 

"Reply to Response to Complaint and Supplemental Complaint." 

O n  February 6 ,  1986, the Special Committee directed that the 

complaint be dismissed i f  not verified within 15 days. 

O n  February 18, 1986, complainants filed a "Renewed, Supple- 

mented, and Verified Complaint.'' 

O n  March 10, 1986, complainants filed a second supplement to 

''Reply to Response to Complaint and supplemental Complaint." 

O n  November 4, 1986, the Special Comni ttee filed a written 

report in three parts: I .  Sumnary of proceedings, 1 1 .  Findings, 



and I 1  I .  Recornendat ion. The report is signed by the three mem- 

bers of the Special Comnittee. 

On January 7, 1987, the Judicial Council entered an order 

reciting that all but 6 judges of the Judicial Council had 

recused themselves, that the remaining 6 judges split 3-3 as to 

whether the complaint should be dismissed and 3-3 on the entry of 

an order proposed by the Special Comnittee for distribution to 

the parties and tlhat there not being a majority in favor of 

further act ion, the proceed~ngs were closed and concluded. 

On January 28. 1987, complainants filed a "Motion for Recon- 

siderat ion, Review, Clarification and/or Referral and Mot ion for 

Release of Report and Recomnended Order and Motion for Leave to 

Supplement bpon Receipt of Report and Order." 

On February 25, 1987, the 6 members of the council denied 

the motion for reconsideration by a vote of 3-3 and denied all 

other requests. 

On Apri 1 17, 1987, Complainants petitioned the Judicial 

Conference of the United States to review the action of the 

Judicial Council of the Tenth Circuit. 

Comni ttee Authority 

Section 372 of Title 28 of the United States Code sets out 

the provision of the law relating to the imposition of discipline 

on judges. This statute provides the substantive basis for 

discipline as well as being the framework to determine i f  

discipline should be imposed. 



The substantive standard of conduct defined in the statute 

is whether or not the judge has "engaged in conduct prejudicial 

to the effective and expeditious administration of the business 

of the courts." 

The procedure outlined by the statute to determine i f  a 

judge has violated this standard in substance is as follows: 

1 .  A complaint may be filed by any person in the court of 
appeals. 28 U.S.C. § 372(c)(l). 

2. The chief judge of the court of appeals should review 
the complaint and he or she may, under circumstances 
described in the statute, dismiss the complaint or conclude 
the proceedings with a finding that corrective action has 
a l r e a d v  been taken. 28 U.S.C. 5 372(c)(3). 

3. I f  he or she does not do either, he or she should 
constitute and appoint a three-judge special comnittee to 
investigate the facts and allegations and give notice to the 
complainant and the judge. 28 U.S.C. . S  372(c)(4). 

4. Tne cormittee shall conduct an investigation and file a 
written report with the judicial council of the circuit. 
The report shall present findings and recomnendations. 28 
U.S.C. § 372(c)(5). 

5. The Judicial Council, on receipt of the report may 
conduct further investigation and may take "such action as 
is appropriate to assure the effective and expeditious 
administration of the business of the court within the 
circuit." Section 372(c)(6)(B) sets out various actions 
deemed appropriate including censuring and reprimanding 
either publicly or privately. 28- 4 W .  

6. A complainant, or a judge aggrieved by action of the 
council in entering orders in response to the investigation 
of a complaint, may petition the Judicial Conference of the 
United States for review thereof and the Judicial 
Conference, or a standing comnittee established under 5 331 
of Title 28, may grant the pet ition filed by the 
complainant. 28 U.S.C. § 372(c)(lO). 

7. All orders and determinations including denial of peti- 
tions for review "shall be final and conclusive and shall 
not be reviewable on appeal or otherwise." 28 U.S.C. 
5 372(c)(iCj. 



In this case, the procedures followed by the judges o f  the 

Tenth Circuit complied fully with the outlined procedures set out 

in the statute. The only problem was the fact that the judges 

split evenly on the entry o f  any kind of a substantive order. 

The complainants have been aggrieved by the inability of the 

Judicial Council to reach a conclusion as to whether to accept 

the recommendation o f  the Special Cormittee or to dismiss the 

action. In such a case, on petition of the complainants, the 

Judicial Conference or a standing comnittee established under 

5 331 may grant or deny the petition. 

This comni t tee is a standing comni ttee established pursuant 

to 5 331 o f  Title 28 and pursuant to that section and 

§ 372(c)(15) may grant or deny the complainant's petition and i t s  

orders in this respect are final and not appealable. I t  is con- 

templated in proceedings of this kind that the Judicial 

Conference should act through its comnittee and the actions of 

irs comnittee are deemed final. 

Thus, o n  the record made by the Special Comni ttee and the 

Judicial Council, the first question before the comnittee is 

"Sho.uld the petition for review filed by the complainants be 

granted?" This question is not the same as "Should the allega- 

tions of the complaint be sustained and the judge disciplined?" 

The statute involves a two-step process. First, this comnittee 

must determine whether there are special reasons why the comnit- 

tee should consider the complaint, I f  the comnittee thinks that 



there are special reasons to consider the complaint, and only 

then, the comnittee should determine whether under the 

appropriate standard of review the action of the judicial council 

should be sustained or other orders should be entered." 

Should the Comnittee Grant the Petition for Review 

The answer in this case is yes, in part. Clearly this com- 

mittee should consider, under the appropriate standards for 

review, the matters that the Tenth Circuit Judicial Counci 1 was 

no: capzble o f  resolving because of an evenly divided vote. 

Conpress. upher:  i t  enacted the Judicial Conduct and Disabilitv .Act 

of 1980, intended to provide a procedure whereby each complaint 

of judicial misconduct should be resolved. In so doing, it pro- 

vided a three-step procedure. First, i t  was expected that the 

chief judge of the circuit would be able to handle most of the 

complaints. As to those he could not handle, the judicial coun- 

cil of the circuit would resolve. Finally, the right was given 

to the aggrieved person to petition the Judicial Conference for 

action by the Conference or its standing comnittee. 

In this case the procedure has broken down because of the 

even split on the Judicial Council. I t  is clear that the inabi- 

lity of the Judicial Council to make a definitive decision 

should be considered grounds to permi t review and this comni t tee 

should, on request of the complainants, step in and review the 

matter in order to provide a resolution. 



O n  the other hand, i t  would not be appropriate to grant that 

part of the petition for review requesting the release of the 

recornended order to the complainants for further filings. The 

statute contemplates that the investigations should be conf iden- 

tial. To grant the petition for review including the request for 

release o f  the proposed order for the purpose o f  further filings 

by the petitioner would transform the hearing before this comnit- 

tee intc a public trial, clearl-y not contemplated by the statute. 

What is contemplated by the statute is a full consideration by  

this committee of the record and the action of the Judicial Couh- 

cil, but without further embellishment of the record or argument. 

Thus, the petition for review is granted to the extent that i t  

will permit this corrrnittee to consider t'he merits of the 

complaint based on the full record made before the Judicial 

Counci 1 of the Tenth Circui t. 

Should the Recomnended Action be Ordered or Should the Complaint 
be Dismissed, or Should Other Action be Ordered 

The srandard against which judicial conduct is to be tested 

is as follows: "Has [the judge] engaged in conduct prejudicial 

to the effective and expeditious administration of the business 

of the courts?" Such conduct refers to conduct other than the 

substantive orders entered in the course of exercising judicial 

dut ies. The substance of such orders can be reviewed and 

corrected through the appellate process. Errors o f  substantive 

or procedural law or even judicial exercise of excessive judicial 



power is not what should be involved in proceedings instituted 

pursuant to 28 U.S.C. 8 372. What is involved in proceedings 

under the Judicial Conduct and Disability ACT of 1980 are actions 

by judges involving the methods by which they act and carry out 

their duties as distinguished from whether the actions are 

correct under the substantive law. The standard as set out in 

the Act relates to conduct prejudicial to the effective and expe- 

ditious administration of the business of the courts. What is 

involved is a sensitivity to the public perception of fairness in 

connection witn the carrying out of judicial functions. 

1ne c o m l t t e e  has before 1 1  tnt recora before the 3ua1cici 

Council and the report of the Special Comnittee which contains 

a sumnary of the proceedings, findings, and a recomnended order. 

How the c o m ~ ~ t t e e  considers these matters, how much weight should 

be given to recommendations of the Special Comnittee, and how the 

comnittee should apply the standard of conduct set out in the 

statute against the record developed b y  the Special Comnittee and 

the Judicial Council is not altogethc: clear. 

The Special Committee is provided for by statute. Its 

duties are designated by statute. I t  is directed by statute to 

make findings and recommendations for appropriate action by the 

Judicial Counci I .  Clear ly, the report and recomnendat ion of the 

Special Comnittee is entitled to be considered by the Council and 

t h i s  Review Comnittee and to be given such weight as the 

Judicial Council or this committee deems appropriate. 



I t  is also clear that the Judicial Council and by virtue o f  

the granting o f  a petition for review, this corrrnittee is free to 

accept or reject the recomnendations of the Special Comnittee 

based on their perception of whether the record indicates that 

the conduct was prejudicial to the effective and expeditious 

administration of the business of the courts and to take any 

action ~ 5 e t h e r  or not recomnended by the Special Cornittee to 

assure the effective and expeditious administration of the busi- 

ness of t h e  courts. However, a fair reading of the statute also 

lead5 to the conclusion that the recomnendations of the Special 

Comm;ttec ? r e  not to be regarded lightly. 

In this case, the Special Committee made an extensive 

investigat~on of the allegations in the complaint filed by the 

complainants. I t  found that there was no merit to all of the 

claims made b y  the complainant except one. As to that one, 

concerning a hearing on March 13, 1985, involving possible recu- 

sal in a particular case, the Special C o m i t t e e  made findings 

suggesting that the methods and procedures used to announce the 

judge's recusal were conduct prejudicial to the effective and 

expeditious administration of the business of the courts. 

The cornittee has reviewed the entire record of the pro- 

ceedings including the response by Judge Kelly and the investiga- 

tion report. The committee finds that the recomnendation of the 

Special Comnittee is supported by a reasonable and responsible 

reading of the record. 



This committee therefore directs the entry of the following 

order which is the substance of the order recomnended by the 

Special Comnittee: 

The Judicial Conference Comnittee to Review 
Circuit Council Conduct and Disability Orders has 
considered the report of the Judicial Council of 
the Tenth Circuit and the Special Comnittee which 
investigated the Complaint of Judicial Misconduct 
f j led pursuant to 28 U.S.C. § 372, No. 
83-10-372-9 of the Tenth Circuit, a complaint by 
Fred . Phelps, Sr., and others against the 
Honorable Patrick F. Kelly. The Review Comnittee 
i l nds that the investigation conducted by the 
Judicial Council, its Special Comnittee, and its 
Special Counsel i s ,  in the circumstances a suf- 
f lcient proceed~ng to comply with 28 U.S.C. 
5 372(c) and the Rules of this Circuit for dispo- 
s ~ r ~ o n  of thls complaint in accordance with the 
Act. 

The Comnittee to Review Circuit Council Conduct 
and Disabi l i  ty Orders of the Jud~cial Conference 
finds and concludes that the Respondent Judge 
i m p r o p e r l y  conducted the hearing on March 13, 
1985, a transcript thereof having been considered 
by the Review Comnittee. The Review Comnittee 
finds that the Respondent Judge had determined 
prior to the hearing that he would recuse from 
further participation in Winterburg v. Kansas Gas 
and Electric Co., No. 83-1800-K of the District of 
Kansas. From the circumstances. the Review 
Comnittee concluder that the hearinag o n  'Ma- 
was held for the purpose of chastisement and cri- 
ticism of Fred. W. Phelps, Sr. Such chastisement 
and criticism were ,expre,ssed in terms which were 
in'udicious, intemperate ZTl7f X IUF. A. p. k., an G e F n A e  ~ o u i  
that thereafter Mr. Phelps was not permitted to 
respond to said statements The Review Comnittee 
concludes that thd Respondent Judge thereby 
engaged in conduct prejudicial to the effective 
and expeditious administrat ion of the business of 
the courts, within the meaning of 28 U.S.C. 
5 372(c)(1), and that the Respondent Judge should 
be reprim& &refo~. - see In the Matter of 
Marvin F. Frankel, 323 N.W. 2d 911 (Mich. 1982); 
In re Inquiry Concerning a Judge, Honorable W. - 
Fred Turner, 421 So. 2 d  1 0 ? 7  ! ! - l a .  1 9 8 2 ) ;  In re 



Bernard B. Clickfeld, Judge, 479 P.2d 638 (Cal. 
1971) (en banc). 

Accordingly, the Judicial Conference Comni ttee 
to Review Circuit Council Conduct and DisabJi ty 
Orders does reprimand the Respondent Judge for the 
conduct described above at the hearing on March 
13, 1985. The Review Comnittee concludes that the 
remaining allegations warrant no action. 

We further direct that a copy of this committee 
memorandum and order and the order of reprimand be 
filed with the Clerk of the Court of Appeals for 
the Tenth Circuit and be transmitted to each of 
the complainants and to Judge Kelly by the Clerk 
o :  the Court of Appeals for the Tenth Circuit and 
to be made available to the public through the 
Clerk's Office pursuant to 28 U.S.C. 5 372(c)(5). 

1 

Clement F. H a y n s ~ r ' t w  Jr. 

l ~ h i s  opinion was prepared by Honorable Charles W .  Joiner. 
Honorable Clement F. Haynsworth, J r .  and Honorable Edward 3 .  
Devi t t concur red in the opinion and because of i i 1 1 \ r s s ,  H o n o : ~ b ! e  
James H. Meredith did not participate. 



IN THE JUDICIAL CONFERENCE 
OF THE UNITED STATES 

In Re: 

BEFORE ITS STANDING COMMITTEE 
TO REVIEW CIRCUIT COUNCIL 

DISCIPLINARY ORDERS 

Petition No. 88-372-001 

ORDER 

The Standing Committee has before it the petition of a 

United States District Judge for review of the disciplinary 

action taken against him by the Judicial Council pursuant to 28 

U.S.C. 0 372(c)(lO). 

It would serve no useful purpose to recite the facts 

and summarize the contentions of the parties. It is sufficient 

to say that on the record filed and submissions of counsel the 

Committee concludes that the United States District Judge engaged 

in injudicious conduct in connection with the proceedings before 

him and should be reprimanded. 

m e  robe a judge wears as he sits upon the bench is not 

a license to excoriate lawyers or anyone else. On the other 

hand, a judge must be free to address and resolve issues properly 

before him for disposition, and he should not be censured by his 

peers for saying what need be said. 

Quite apart from the boundary between those things that 

are censurable and those things that are not, a judge should be 

courteous and considerate of all people having reason to be in 



his courtroom or to communicate with him. However, the Judicial 

Conduct and Disability Statute gives us no power to enforce a 

code of manners or even rules of common courtesy. Restraints 

each judge should feel and observe are not a straight jacket for 

us to apply. 

Nevertheless, a judge may become so intemperate and 

inconsiderate as to warrant some reprimand from his fellow 

judges. The excesses of one judge may tarnish other judges; when 

they become flagrantly injudicious, they may warrant an official 

reprimand. 

Here, the lawyers brought up the matter of the judge's 

earlier statement about the complainant. Whether or not it was 

necessary to his decision, it was not inappropriate for the judge 

to adr.it that he had made the statement attributed to him. His 

reiteration and reassertion of his earlier statement, however, 

were neither necessary nor appropriate. That gratuitous state- 

ment came shortly after another occasion, in the same proceeding, 

on which the judge engaged in intemperate criticism of persons in 

the courtroom. 

Because the judge's conduct was far beyond the area 

within which a rule of courtesy may be applied and because we 

find it glaringly - injudicious, we conclude that the Circuit 

Council properly found it an appropriate basis for a reprimand. 

We are not unmindful, however, that speech of judges in 

the disposition of their judicial business must be free except to 

the extent it is subject to direct review by a superior court. A 

public reprimand is a drastic sanction. Judges should be given 



no cause to fear such a sanction unless the judge's conduct is 

more excessive, or more blatantly excessive, than was the judge's 

conduct here. The appropriate sanction, we conclude, is a 

private reprimand. 

The Committee has issued a reprimand to the United 

States District Judge by private communication pursuant to 28 

Complainant's cross petition for relief is denied. 

ORDERED filed in the office of the Clerk of the United 

States Court of Appeals pursuant to 28 U.S.C. 5 372(c)(15). 

With the concurrence of Judge Edward J. Devitt and 

Judge Charles W. Joiner. 

L L . , . . . . - .  I F / . /  I \  
Clemerit F. Hayns 
For the Committee 
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MEMORANDUM TO ALL CIRCUIT EXECUTIVES 

SUBJECT: Order of Judicial Conference Committee on Conduct Complaint 

I am providing herewith for your information the most recent memorandum and 
order issued by the Judicial Conference Committee to Review Circuit Council Conduct 
and Disability Orders. This memorandum and order (No. 92-372-001) is in response to 
a petition for review filed by complainants in recent proceedings before the Fifth 
Circuit against a district judge and two magistrate judges, brought under the Judicial 
Conduct and Disability Act, 28 U.S.C. $ 372(c). 

Attachment 

cc: wlattachment 
Clerks, U.S. Courts of Appeals 
Clerk, U.S. Court of International Trade 
Clerk, U.S. Claims Court 



BEFORE THE COMMllTEE TO REVIEW CIRCUIT COUNCIL 
CONDUCT AND DISABILITY ORDERS 

JUDICIAL CONFERENCE OF THE UNITED STATES 

DONALD GENE HENTHORN, 

Complainant, 

FILEMON B. VELA, United States 
District Judge; WILLIAM M. MALLET, 
llnited States Magistrate Judge; and 
FlDENClO C. GARZA, United States 
Magistrate Judge, 

Respondents. 
I 

NO. 92-372-001 

COMMITTEE MEMORANDUM 
AND ORDER 

This matter is before the Judicial Conference Committee to Review Circuit Council 

Conduct and Disability Orders, pursuant to a document entitled: "Complaint," and 

identified as, "An Appeal From the Judicial Council of thelFifth Circuit 9ismissing the 

Charges Against Judge Felemon B. Vela, Magistrates William M. Mallet and Fidencio G. 

Garza," filed by Donald Gene Henthorn, appealing the decision of the Judicial Council of 

the Fifth Circuit, entered on January 15, 1992, dismissing the complaint against the 

respondents. 

This committee is a standing committee of the Judicial Conference established 

pursuant to 28 U.S.C. 5 331. It is contemplated in proceedings of this kind that the 

Judicial Conference should act through this committee. Pursuant to 28 U.S.C. 55 331 

and 372(c)(10), its committee may grant or deny the complainant's petition, and its 

orders in this respect are final and not appealable. 



Although the request for our action is called a "Complaint," and is identified as an 

'appeal,"' we construe it as a petition for review, which vests us with jurisdiction. 28 

U.S.C. 5 372(c)(10). The "Complaint" is sufficiently clear and meets the requirements of 

the Rules of the Judicial Conference of the United States for the processing of petitions 

for review of Circuit Council orders under the Judicial Conduct and Disability Act. Rules 

of the Judicial Conference of the United States for the Processing of Petitions for Review 

of Circuit Council Orders Under the Judicial Conduct and Disability Act [54 Fed. Reg. p. 

48951-01 (Nov. 28,1989)l. 

This matter began witt: a d~cument filed by Dcjna!d Gene Henthorn in the Court of 

Appeals for the Fifth Circuit called a "Comp\aint," and identified as a "Complaint pursuant 

to 28 U.S.C. 372(c)(1), that the respondents have engaged in conduct prejudicial to the 

effective and expeditious administration of the business of the courts, and that such 

respondents are unable to discharge all the duties of their respective offices by reason of 

mental disability. Request for grand jury investigation." The complaint is 14 pages in 

length, but contains the following matters of substance. The complainant alleges that he 

was incarcerated, pursuant to an illegal conviction in the court presided over by Judge 

Filemon B. Vela in Brownsville, Texas, and in a court from the Southern District of 

California. 

Henthorn alleges (1) that Judge Vela, during the trial, lunched with members of 

the prosecution in full view of the petit jury; (2) that a juror was placed on the jury by the 

judge as a part of an effort to convict the defendant; (3) that the judge and his courtroom 

deputy listened to the deliberations of the jury to determine their vote, and gave this 

information to the assistant United States attorney and used this information to 

"browbeat" jurors into reaching a verdict; (4) that in the handling of the complainant's 

Rule 2255 motion, the judge and Magistrate Judge Mallet conspired with the assistant 

co he 'complaint' is a curious document containing many irrelevancies so far as our jurisdiction is 
concerned. For example, the complainant requests that the respondents serve the time imposed on the 
complainant, and that he be given a list of the names and addresses of the petit jurors. 



United States Attorney to cause the motion to be rejected, and that the magistrate judge 

did not properly conduct an appropriate hearing; (5) that Magistrate Judge Garza, in 

ruling on a recusal motion and a mandamus motion to adjudicate the Rule 2255 motion, 

deliberately misstated filing times and erred in denying the motion by covering up and 

hiding facts showing judicial misconduct; and (6) that on transfer of the complainant's 

civil rights suits from the District of Columbia District Court to the Texas District Court, 

the judge dismissed the suits and obstructed justice by covering up his illegal acts. 

Thereafter, Chief Judge Clark dismissed most of the complainant's allegations on 

the grounds that they related to the actions of individuals who are not subject to the 

complaint procedure or that they directly related to the merits of decisions or procedural 

rulings. He ordered a response from the judge as to (1) the question of the judge's 

dining with the prosecution in full view of the jury, and (2) the question involving the 

courtroom deputy and the judge listening to the deliberations of the jury so as to inform 

the assistant United States Attorney in an effort to "browbeat" the jurors into reaching a 

verdict. 

Judge Vela responded by (1) denying that the event regarding dining with the 

prosecution in full view of the jury took place, (2) asserting that he has a policy of never 

socializing with attorneys and litigants during a case before a jury, (3) denying that he 

ever dined with the alleged persons, (4) stating that he never had given any of his 

personnel instructions to have any contact with a deliberating jury except to respond to 

their inquiries and to attend to their needs, (5) stating that he had no knowledge of any 

contact his courtroom deputy may have had with the jury or the prosecution, except to 

inform them of inquiries relating to the schedule, and (6) that no communications were 

made with the jury outside the presence of the defendant and the prosecution. 

Chief Judge Clark certified the portions of the complaint that were not dismissed, 

Judge Vela's response and Henthorn's reply to each member of the Fifth Circuit Special 



Committee of the Judicial council2 set up to investigate facts and allegations in 

complaints filed with the court. 

The Special Committee reported that it had investigated Henthorn's allegations 

regarding contact with the prosecution team during the lunch break in view of the jury. 

The Special Committee further reported that it investigated the complaint that the judge 

encouraged his courtroom deputy to listen to the jury deliberations and advise the 

prosecution of the details. The Committee concluded that both claims were totally 

baseless and without foundation in fact. 

The Committee recorr,manded that the Judicial Council find that Judge Vela had 

not engaged in conduct prejudicial to the effective and expeditious administration of the 

business of the courts within the meaning of 5 372(c), and that complainant's complaint 

be dismissed. 

The Judicial Council found that the procedure used by the Committee was 

appropriate and, based upon the Committee's recommendation that the complaint was 

meritless, the complaint was dismissed. The Council denied Henthorn's request for the 

investigation report and concluded that no further investigation was necessary. 

The issues before our Committee are (1) were the procedures taken by the chief 

judge and the Judicial Council in investigating and dismissing the complaint proper, and 

(2) was the substance of any of the decisions erroneous. 

Procedure 

The chief judge and the Judicial Council have followed the procedure outlined in 

the statute. In accordance with section 372(c)(3), the chief judge sorted through the 

complaint to determine if there was anything in it to support facts that would support a 

claim of mental or physical disability or of conduct prejudicial to the effective and 

expeditious administration of the business of the courts. He reported in an order that he 

*in addition to Chief Judge Charles Clark, the members of the Committee were Judges W. Eugene 
Davis, Jerry E. Smith, William Wayne Justice, and Neal B. Biggers. 



found nothing to support such a claim. He also reported that most of the matters 

complained about directly related to the merits of a decision or a procedural ruling. He 

did all of this, as required by statute, in an expeditious manner, entering his order of 

dismissal within eight days of t h a f t h g ~ f  the complaint. The remainder of the claims 

were then certified to a committee established in accordance with section 372(c)(4). 

That committee made the investigation called for by section 372(c)(5), and its report fully 

complies with the requirements of that section. The action of the Judicial Council was 

fully in accordance with the procedures outlined in section 372(c)(6)(C). 

The statute, 28 U.S.C. 3 372(c)(14), directs that "all papars, documents, and 

records of proceedings related to investigations" shall be confidential and not disclosed, 

except that the Judicial Council is given discretion to release a copy of the investigation 

report to the complainant. The Committee's Commentary to lllustrative Rule 13 suggests 

that "Rule 13 does not contemplate that the complainant will be permitted to attend 

proceedings of the special committee except when testifying or presenting argument. 

Nor does it contemplate that the complainant will be given access to the special 

committee's report to the judicial council." The Judicial Council's action in denying 

Henthorn's access to the investigation report was not a breach of discretion. 

The procedures outlined in the statute are designed to provide an adequate 

investigation of the complaints that are filed. They do not suggest that confrontational 

investigation, in the nature of a court proceeding, be used. They suggest, instead, that 

formal or informal investigation is sufficient to uncover the facts upon which the 

complaint is based, as well as to protect the complainant and the judicial officer. The 

statute is clear: "Each committee . . . shall conduct an investigation as extensive as it 

considars necessary." ' The Committee did that. It so reported. There is nothing in the 

record to suggest that the type of investigation used or the extent of it was an abuse of 

the discretion given in the statute. 



Substance 

The petition for review is somewhat unclear as to the orders from which review is 

requested. If review is sought of Chief Judge Clark's dismissal of portions of the 

complaint without investigation, that would appear to be 8 matter beyond our statutory 

jurisdiction. Under 28 U.S.C. 5 372(c)(10), we have jurisdiction to review only Judicial 

Council actions under section 372(c)(6), i.e., only Judicial Council actions after receipt of 

the report of a special investigating committee. In any event, even if we had jurisdiction, 

we would find that the chief judge was correct in dismissing those portions of the 

complaint that he dismissed f)urs!~ant to section 372(c)(3)(A). Ths procedures set forth 

in section 372 are not designed to be a substitute for appellate review nor an additional 

forum in which to raise questions that are "directly related to the merits of a decision or 

procedural ruling." For the most part, the matters dismissed by Chief Judge Clark in his 

order of June 17, 1991, filed on June 20, 1991, including all of the claims made against 

Magistrate Judge William M. Mallet and Magistrate Judge Fidencio C. Garza, either relate 

to the actions of individuals who are not subject to the complaint procedure or directly 

relate to the merits of decisions or procedural rulings. To the extent certain of these 

allegations against Judge Vela or the two magistrates may not have been merits-related - 
- the allegations that these judicial officers acted with illicit motives as part of a 

conspiracy against Henthorn -- the allegations were properly dismissed as frivolous. 28 

U.S.C. 5 372(c)(3)(A)(iii). The complaint supplied no factual substantiation whatsoever 

for the charge of conspiracy. 

As to the matters investigated by the Special Committee alleged against Judge 

Filemon 6. Vela, and found by the Committee to be meritless, we accept the findings of 

the Judicial Council. It acted according to the procedure prescribed by law. Its 

Committee conducted an investigation that we have held to be within its discretion, and 

that discretion was not abused. There is substantial evidence in the record to support 

the Judicial Council's factual finding that the allegations against Judge Vela were wholly 



without tactual foundation. Nothing suggests that we should make a further 

investgation, as is permitted by 28 U.S.C. s 372(c)(11) and Rule 12 of the Rules of the 

Judicial Conference of the United States for the Processing of Petitions for Review of 

Circuit Council Orders Under the Judicial Conduct and Disability Act [5$ Fed. Reg. p. 

48951 -01 (Nov. 28,1989)l. 

We find the petition for review to be without merit. It is dismissed. 

FOR THE CQMMITTEE:~ 

U - 
Levin H. Campbell 
United States Circuit Judge 

September 1, 1992 

?his opinion was prepared by Honorable Charles W. Joiner, with Honorable Levin H. Campbell 
and Honorable Paul H. Roney concurring. 
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MEMORANDUM TO ALL CIRCUIT EXECUTIVES 

SUBJECT: Order of Judicial Conference Committee on Conduct Complaint 

I am providing herewith for your information the most recent memorandum and 
order issued by the Judicial Conference Committee to Review Circuit Council Conduct 
and Disability Orders. This memorandum and order (No. 93-372-001) is in response to 
a petition for review filed by complainant in recent proceedings before the Tenth 
Circuit against a district judge, brought under 28 U.S.C. 8 372(c). 
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BEFORE THE COMMITTEE TO REVIEW CIRCUIT COUNCIL 

CONDUCT AND DISABILITY ORDERS 

JUDICIAL CONFERENCE OF THE UNITED STATES 

No. 93-372-001 

In Re: Complaints of Judicial Misconduct 

COMMITTEE MEMORANDUM AND ORDER 

This matter is before the Judicial Conference Committee to 

Review Circuit Council Conduct and Disability Orders pursuant to an 

undated petition for review received by this Committee on July 13, 

1993. Complainant seeks review of the June 23, 1993 order of the 

Judicial Council of the Tenth Circuit dismissing for lack of 

standing complainant's complaints filed under 28 U.S.C. f 372(c) 

against a district judge. 

Committee W r i u  

Under 28 U.S.C. 5 372(c) (lo), HA complainant, judge, or 

magistrate aggrieved by an action of the judicial council under 



paragraph (6) of this subsection [-- the paragraph under which the 

judicial council may take action on a complaint of judicial 

misconduct following the report of a special investigating 

committee --I may petition the ~udicial Conference of the United 

States for review thereof. The Judicial Conference, or the 

standing committee established under section 331 of this title, may 

grant a petition filed by a complainant, judge, or magistrate under 

this paragraph." 

Section 331 of 28 U.S.C., in turn, provides, "The Conference 

is authorized to exercise the authority provided in section 372(c) 

of this title as the Conference, or through a standing committee. 

If the Conference elects to establish a standing committee, it 

shall be appointed by the Chief Justice and all petitions for 

review shall be reviewed by that c~leamittee.~ 

This committee is the standing committee established by the 

Judicial Conference pursuant to 8 331 to act for the Judicial 

Conference in proceedings of this kind. Fursuant to S S  331 and 

372 (c) (10) , this committee may grant or deny complainant's petition 

for review, and the committee's orders in this respect are final 

and not appealable. 

complainant filed a complaint on August 8, 1991, raising a 

number of allegations against the district judge arising out of the 

- 2 -  



judge's handling of certain litigation. Complainant filed 

subsequent complaints raising allegations against the same district 

judge, and arising out of the same judicial proceeding, on August 

10, 1991, August 15, 1991, and October 10, 1991. None of the 

complaints alleged that complainant was a party to, or had any 

involvement in, the litigation in question. The chief judge of the 

Court of Appeals for the Tenth Circuit -- the judge charged with 
responsibility under 5 372 (c) (2) - (4) for the initial determination 
of complaint8 of judicial misconduct or disability filed under S 

372(c) -- consolidated all four complaints under a single number. 
The district judge filed a response to the complaints and also 

filed a motion to dismiss for lack of standing on the part of 

complainant, a suggestion of mootness, and a motion to supplement 

the record. In a June 5, 1992 order, the chief judge of the Court 

of Appeals for the Tenth Circuit denied the motions to dismiss for 

lack of standing and mootness, and took the motion to supplement 

the record under advisement. The chief judge dismissed a number of 

the complaints allegations under 372 (c) (3) (A) on the grounds 

that they were factually unsupported, were directly related to the 

merits of decisions or procedural rulings, or did not allege 

conduct of the judge but rather of other persons not subject to 5 

372 (c) . 
The remaining allegations in the complaints were that the 

judge had made extra- judicial comments about the litigation pending 

before the judge, in violation of Canon 3A(6) of the Code of 

Conduct for United States Judges. Finding no basis for dismissal 



of these allegations under 5 372(c)(3), the chief judge appointed 

a special committee under 5 372(c) (4) to investigate these 

allegations. 

After investigation, the special committee on its own motion 

recommended to the judicial council that the council reexamine the 

chief judgers denial of the motion to dismiss for lack of standing. 

In a June 23, 1993 memorandum, the judicial council ruled that its 

proceeding under 372 (c) constituted a judicialt8 proceeding to 

which the constitutional requirements of a case or controversy 

applied. Even if Congress in f 372(c) had meant to confer standing 

to file complaints upon persons who had not suffered a concrete 

injury sufficient to confer standing under Article I11 of the 

Constitution, the council reasoned, such statutory broadening of 

standing requirements was impermissible under v. Defenders of 

Yildli&, 112 S. Ct. 2130 (1992). The council further found that 

complainant had not alleged injury sufficient to create a case or 

controversy under Article 111. Accordingly, the council dismissed 

for lack of standing those portions of the complaints that had not 

already been dismissed by the chief judge. Complainant8s petition 

for review of the council's order followed. 

Complainantrs petition for review challenges both the chief 
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judge's dismissal of many allegations of the complaints without 

special committee investigation pursuant to 5 372 (c) ( 3 ) ,  and the 

judicial council's dismissal of tha remaining allegations of the 

complaints pursuant to f 372(c) (6) (C) for lack of mtanding. 

Section 372 (c) (10) , however, expressly limits the authority of the 
Judicial Conference, and hence of this cornittee, to the review of 

orders issued by judicial councils under f 372(c)(6) following 

receipt of the report of a special committee. With that axpress 

exception, nail orders and determinations . . . shall be final and 
conclusive and shall not be judicially reviewable on appeal or 

~therwise.~ S 372(c)(10). This committee, accordingly, lacks 

jurisdiction over complainant's challenge to the chief judge's June 

5, 1992 order of dismissal. This committee has jurisdiction to 

review only the June 23, 1993 order of dismissal of the Judicial 

Council of the Tenth Circuit. To that review we now turn. 

The question before us is the correctness of the Tenth Circuit 

Council's conclusion that in reaching a determination under f 

372 (c) (6) a judicial council exercises an Article I11 njudicial 

functiontg to which the standing requirements for an Article I11 

case or controversy must apply. Our research has uncovered no case 

in which any court has ever considered this question. Nor are we 

aware that any judicial council has ever expressly addreesed it in 

a f 372(c) order. However, S 372(c) orders which entertain 

allegations brought by complainants who lack traditional standing 

are legion, denoting the common understanding of the circuits in 

implementing the Act over the last twelve years that traditional 



standing requirements do not apply. 

TO cite the most prominent example, the 1983 complaint filed 

in the Eleventh Circuit against Judge Alcee Hastings, which alleged 

that Judge Hastings had conspired to obtain a bribe in return for 

a judicial act and which ultimately contributed to Judge Hastingst 

impeachment and removal from office, was filed by two district 

judges. the Matter of Certain C o w i n t s  Under Inves-n bv 

Inves-ittee of the Judicia_l Council of the Elevena 

-, 783 F.2d 1488, 1492 (11th Cir.), ~ e r t .  deniad, 477 U.S. 

904 (1986). It is doubtful that these two judges would have had 

standing, in the strict sense, to complain about Judge Hastings8 

alleged acceptance of a bribe. They had no more than the 

generalized interest of any federal judge in the integrity and 

reputation of the federal judiciary. Yet that complaint resulted 

in years of arduous investigation by a special committee of the 

Eleventh Circuit; a certification to the Judicial Conference by the 

Eleventh Circuit Judicial Council pursuant to 5 372(c) (7) (B) of the 

council's determination that Judge Hastings may have engaged in 

conduct which might constitute one or more grounds for impeachment; 

and a certification to the House of Representatives by the Judicial 

Conference pursuant to 372(c ) (8 ) (A)  that consideration of 

impeachment may be warranted. fiastim v. Judicial Co-, 829 

F.2d 91, 96-97 (D.C.Cir. 1987), cert. M, 485 U.S. 1014 (1988). 

As another example, a complaint was filed by a police officer 

who, apparently as a spectator in a judicial proceeding, was 

offended by the peremptory tone used by the magistrate judge in 



demanding that an elderly man in a wheelchair remove his cap. The 

matter was concluded after the magistrata judge agreed to 

corrective action. Barr & Willging, -tion of the Federal 

dicial C a u c t  and Disabllltv Act of 1984 . .  , at 74 (Report to the 
National Commission on ~udicial ~iscipline and Removal, March 15, 

1993). 

In many cases bar groups file complaints on behalf of 

aggrieved individuals, in order to embolden the individual against 

feared retaliation and protect the individual if retaliation is 

attempted. No one has questioned this practice. Indeed, the 

National Commission on Judicial Discipline and Removal recently 

issued recommendations aimed at bolstering it. perm* of the 

National Commission on Judicial Disc- R e m o v ~ ,  at 100-02 

(August 1993). In an Eleventh Circuit matter, for example, two bar 

groups complained that a magistrate judge had ordered a lawyer 

arrested and hauled before him in handcuffs and chains because a 

conflict had made it impossible for the lawyer to appear at a 

hearing. The Eleventh Circuit Council issued a stern public 

reprimand of the magistrate. Complaint no. 88-2101 (11th Cir. Jud. 

Council, October 9, 1990). Is such bar participation now to be 

precluded for lack of standinq? 

Also,, Congress amended the Act in 1990 to permit a chief judge 

to identify a complaint on the basis of information available to 

the chief judge. 28 U.S.C. 5 372 (c) (1). This provision, which 

clearly signals Congress0 assumption that f 372(c) complainants 

should not have to overcome standing requirements would seemingly 
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be unconstitutional under the Tenth Circuit Council's reasoning. 

Treating f 3721C) proceedings as strictly judicial proceedingr 

under Article I11 might well have a host of other consequences just 

as bizarre as the imposition of traditional standing requirements. 

Is f 372 (c) (10) ' 6  bar to judicial review of f 372 (c) determinations 

constitutionally suspect? Do perfectly sensible limitations on the 

rights of complainants in 5 372(c) proceedings violate 

complainants8 due process rights? Are the confidentiality 

restrictions of f 372(c)(14) unconstitutional? These various 

statutory provisions, like the recent amendment permitting chief 

judge identification of complaints, suggest that Congress did not 

intend a f 372(c) proceeding -- however "judicial" in actual 

character it might sometimes be -- to constitute a judicial 

proceeding for constitutional purposes. 

The legislative history of f 372(c) provides further support 

for this view. The relevant House report stated as follows: nIn 

the context of judicial discipline and disability, it did not 

appear that there had been a showing of a serious, pervasive and 

recurrent problem that could not be handled by administrative 

proceedings within the judiciary itself. Therefore, rather than 

create luxurious mechanisms such am special courts and comnis8ions 

-- with all the trappings of the adversary process . . . -- the 
legislative solution crafted by this Committee . . . emphasized 
placing primary administrative responsibility within the judicial 

branch of go~ernment.~ H.R. Rep. No. 1313, 96th Cong., 26 Sess. 4 

(1980). The report goes on to point out that "the legislation 



creates much more of an 'inquisitorial-administrative' model than 

an 'accusatorial-adversary' one. In this regard, the judicial 

council is not to be thought of aa a passive and impartial referee: 

rather, the council can become the active gatherer of evidence and 

can control the objectives and nature of the inquiry." at 14. 

Although no court has considered the standing issue, the 

Supreme Court in dictum in Chandler v. Judicial C o a ,  398 U.S. 

74 (1970), did address whether an order of a circuit council under 

5 332 amounts to a "judicial decisionon In that case Judge 

Stephen Chandler, a district judge in Oklahoma, sought to challenge 

in the Supreme Court an order of the Tenth Circuit Judicial Council 

under 5 332 -- years before the enactment of 5 372(c) -- directing 
that Judge Chandler not be assigned new cases. The threshold 

question for the Court was whether this was a judicial decision 

over which it would have appellate jurisdiction, or an 

administrative decision which it could not have original 

jurisdiction to review. 

The Court, in an opinion joined by five Justices, stated that 

it "would be no mean featn to find that challenged action of 

the Judicial Council was a judicial act or decision by a judicial 

tribunal . . . ." & at 86. nWe find nothing in the legislative 

history to ouggest that the Judicial Council was intended to be 

anything other than an administrative body functioning in a very 

limited area in a narrow sense as a 'board of directors' for the 

circuit. Whether that characterization is valid or not, we find no 

indication that Congress intended to or did vest traditional 



judicial powers in the Councils. We see no constitutional obstacle 

preventing Congress from vesting in the circuit Judicial C O U ~ C ~ ~ S ,  

as administrative bodies, authority to make 'all necessary orders 

forthe effective and expeditious administration of the buminess of 

the courts within [each] circuit. O w  ;Ig, at 86 n. 7. The Court 

added that "the action of the Judicial council here complained of 

has few of the characteristics of traditional judicial action and 

much of what we think of as administrative a tion. ;r;P, at 88 n. 

10. 

d 
Three Justices disagreed (the ninth Justice, Marshall, did not 

participate), and found the council order to be a mjudicialn 

decision. & at 95-111 (Harlan, J., concurring), 133-35 (Douglas, 

J., dissenting), 141 (Black, J., dissenting). The Tenth Circuit 

Council relies heavily on the reasoning of Justice Harlan's 

concurrence, despite its rejection by a Supreme Court majority. 

Two Eleventh Circuit decisions also suggest that 5 372(c) 

functions and proceedings are not strictly ujudicial.N Judge 

Hastingst claim in one of these cases, Jn Matter of Certab 

-ts. s m ,  783 F.2d 1488, was that the investigative and 

subpoena powers of special committees and circuit councils under 5 

372 (c) were bxecutive in character and theref ore could not properly 

be exercised by judges. The court concluded that f 372(c) 

functions could be performed by judges because they were uancillary 

court management tasksn that were Nconcerned solely with matters 

affecting the management and reputation of the judiciary 

J& at 1504-05. 



The other case, In re petition to w t  GrandJurv 

m, 735 F.Z~ 1261 (11th Cir. 1984) ,  was an appeal by Judge 

Hastings from a district court order permitting a specialconi~rittee 

of the Eleventh Circuit Judicial Council to in~pect grand jury 

records pertaining to Judge Hastings8 criminal indictment. The 

court ruled that the district court permissibly exercised its 

inherent power, apart from the Federal Rules, in granting the 

conunittee's request. In addressing in dictum whether the 

committeefs proceedings might also meet the exception in Fed. R. 

Crim. P. 6(e) (3) (C) (i) , which permitted disclosure of grand jury 
records "in connection with a judicial proceeding," the court 

concluded that the committee's proceedings "may not be a 'judicial 

proceedingf in the strict sense, . . . but they are very ~ i m i l a r . ~  
at 1268. The court found that a council's proceeding, "whether 

or not it is a judicial proceeding in the strict legal sense," ia, 

at 1272, had a "judicial character," &, and "fit within Justice 

Holmes8s definition of a 'judicial inquiry8t 'A judicial inquiry 

investigates, declares and enforces liabilities as they stand on 

present or past facts and under laws supposed already to exist.8H 

& at 1271 (quoting p r e n u  v. A t l a i c  Coarst _lins C O ~ ,  211 U.S. 

210, 226 (1908) ) . 
While S 372(c) proceedings have an adjudicatory aspect, they 

also have an administrative and managerial character not present in 

traditional adjudication by courts. As Rule l(a) of the 

Illustrative Rules Governing Complaints of Judicial Misconduct and 

Disability makes clear, the purpose of S 372(c) nis essentially 



forward-looking and not punitive. The emphasis is on correction of 

conditions that interfere with the proper administration of justice 

in the courts." In concluding that "[tlhe only purpome [of its S 

372(c) proceeding] can be to impose a sanction designed to penalize 

the judge for past conduct and to deter future conductIn the Tenth 

Circuit Council overlooks the importance of corrective action in 

the Act's scheme. The Council also overlooks the strong public 

interest in the integrity of the courts. 

We believe, also, that the Tenth Circuit Council fundamentally 

misstates the alternatives when it says that "it is necessary to 

examine whether the Judicial Council is exercising an Article I11 

function or, in the alternative, is exercising administrative 

duties delegated by Congress." We see a council as exercising 

neither Article I11 judicial functions nor administrative functions 

simply "delegatedn by Congress. Rather, pursuant to legislation 

promulgated by Congress under its Article I11 power to "ordain and 

establishn federal courts, a council exercises administrative 

functions gncillg~y to the courts1 exercise of their traditional 

njudicia18v powers. D the Matter of Certain C o e ,  B, 783 

F.2d at 1504-05. Implicit in the federal judiciary's authority 

under Article 111 to exercise the federal judicial power must be 

authority to perform internal administrative and managerial tasks 

reasonably deemed necessaryto the smooth and effective exercise of 

the federal judicial power. Ig, Efforts to uncover and correct 

judicial conduct that is nprejudicial to the effective and 

expeditious administration of the business of the courtsn are, we 



believe, among those permissible managerial tasks. IP, at 1506-10. 

In the absence of legislation, therefore, we believe the judicial 

councils would have had power under Article I11 to organize for 

themselves disciplinary procedures akin to those created for them 

by Congress in 5 372(c). Sen. Rep. No. 362, 96th Cong., 2d Sess. 

7 (1980), reprinted at 1980 U.S. Code Cong. & Ad. News 4315, 4321; 

rt of the National C o a o n  on J u w  D- 

Removal, at 14 (August 1993). 

To say, simply, that Congress "delegatedn f 372(c) powers to 

the judiciary may imply that these are powers Congress itself could 

have wielded or delegated elsewhere. We believe there are serious 

constitutional doubts, however, whether Congress itself or some 

non-judicial branch agency could properly administer a disciplinary 

system short of impeachment akin to $ 372(c). In our view, these 

doubts exist not because the task is inherently purely "judicialn - 
- it's not -- but because of the potential for interference with 
the independence of a coordinate branch that such an arrangement 

would create. IB, at 1505-06 & n.13. That concern, of course, 

does not mean that Congress could not create such a system for the 

federal judiciary itself to administer. 

Some would add that the exclusivity of the impeachment process 

would be a further obstacle to a congressionally-administered (and 

possibly to a judicially-administered) system of discipline short 

of impeachment. However, S 372(c)'s constitutional vulnerability 

on this ground, if any, would not turn in any way on whether f 

372 (c) proceedings are njudicialv@ or not. 



The fact that the councills administrative authority fits 

compatibly within the scheme outlined in Article 111 does not mean 

that 5 372(c) (or 5332) proceedings are mjudicialn and therefore 

require an Article I11 case or controversy. We see no merit in the 

proposition that the Act would be constitutionally suspect under 

the doctrine of separation of powers if a f 372(c) proceeding were 

characterized as something other than a purely judicial function. 

Courts have held, again, that circuit councils constitutionally may 

exercise such non-judicial functions, which relate solely to 

%atters affecting the management and reputation of the judiciary 

itself,vv ia, at 1504, as ancillary to the Article I11 judicial 

powers of the courts. at 1503-06; Hastings v. Judicial 

Conferenca, 593 F.Supp. 1371, 1379-81 (D.D.C. 1984), affld in part 

and vacated in part, 770 F.2d 1093 (D.C. Cir. 1985), ~pr-u, 

477 U.S. 904 (1986). "[Alny argument that the Act delegates 

legislative authority to the judiciary . . . would be most 

implausible . . . . ~UDI:~, 829 F. 2d at 104 (dictum) . 
For all of the above reasons, we rule that a proceeding under 

28 U.S.C. S 372(c) is not a judicial proceeding subject to the 

Article 111 requirement of a case or controversy. A complainant, 

therefore, need not satisfy the requirements of standing imposed in 

judicial proceedings by Article 111 in order to maintain a 

complaint of judicial misconduct under S 372 (c) . Such a complaint 

may instead be filed by @@any person, S 372 (c) (I), alleging 

misconduct or disability as defined by f 372(c)(l). 

In light of this ruling, we need not consider the Tenth 



Circuit Council~s finding that the complainant here failed to 

allege sufficient injury to establish standing under ~rticbe 111. 

We express no view on that issue. 

The Tenth Circuit Council's June 23, 1993 order in this matter 

is reversed and the complaint is sent back to the Tenth Circuit 

Council with directions that the complaint be investigated and 

disposed of in the normal course pursuant to f 372(c). 

United Statera Circuit Judge 

November 2, 1993 

 his opinion was prepared by Judge Levin H. Campbell, with 
United States Circuit Judge Paul H. Roney, united State. District 
Judge John P. Fullam, and united States ~istrict Judge Gordon 
Thompson, Jr. concurring. 
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BEFORE THE COMMITTEE TO REVIEW CIRCUIT COUNCIL 

CONDUCT AND DISABILITY ORDERS 

JUDICIAL CONFERENCE OF THE UNITED STATES 

In re: Complaint of ~udicial Misconduct 

COMMITTEE MEMORANDUM AND ORDER 

This matter is before the Judicial Conference Committee to 

Review Circuit Council Conduct and Disability Orders pursuant to a 

petition for review dated April 18, 1994. Complainant seeks review 

of the April 7, 1994 order of the Judicial Council of the District 

of Columbia Circuit dismissing his complaint of judicial misconduct 

filed under 28 U.S.C. 8 372(c) against a district judge. 

Committee Authority 

Under 28 U.S.C. 1 372(c) (lo), "A complainant, judge, or 

magistrate aggrieved by an action of the judicial council under 

paragraph (6) of this subsection [-- the paragraph under which the 



judicial council may take action on a complaint of judicial 

misconduct following the report of a special investigating 

committee --I  may petition the ~udicial Conference of the United 

States for review thereof. The Judicial Conference, or the 

standing committee established under section 331 of this title, may 

grant a petition filed by a complainant, judge, or magistrate under 

this paragraph." 

Section 331 of 28 U.S.C. provides, "The Conference is 

authorized to exercise the authority provided in section 372 (c) of 

this title as the Conference, or through a standing committee. If 

the Conference elects to establish a standing committee, it shall 

be appointed by the Chief Justice and all petitions for review 

shall be reviewed by that committee." 

The Judicial Conference has established this committee to be 

the standing committee authorized to act for the Judicial 

Conference under S 331 in proceedings of this kind. Pursuant to S S  

331 and 372(c)(10), this committee may grant or deny complainant's 

petition for review, and the committee's orders in this respect are 

final and not appealable. 

Backaround 

Complainant filed a complaint with the clerk of the Court of 

Appeals for the District Calunbia Circuit on May 11, 1993, 

alleging that the district judge, in the course of recusing himself 

from a lawsuit in which complainant was a party, had issued a 
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public order revealing that the reason for his recusal was that 

complainant, who was named, had filed a previous complaint of 

judicial misconduct against him under 1 372 (c) . complainant's 

previous complaint had already been dismissed by the chief judge of 

the District of Columbia Circuit. Complainant also charged the 

judge with having distributed to the press copies of the recusal 

order mentioning his name in conjunction with the prior complaint. 

Complainant argued that the judge's disclosure that he had 

been the complainant against the judge in a prior matter violated 

Rule 16(a) of the D.C. circuit Rules ~overning complaints of 

Judicial Misconduct or Disability. Rule 16(a) -- which is 

identical to Illustrative Rule 16 (a) , that has been adopted by all 
of the circuits and courts covered by the Act -- provides, 

llConsideration of a complaint by the chief judge, a special 

committee, or the judicial council will be treated as confidential 

business, and information about such consideration will not be 

disclosed by any judge, magistrate, or employee of the judicial 

branch . . . except in accordance with these rules." The district 

judge did not seek the chief judge's consent to disclose the 

complainant's identity pursuant to Rule 16(g), which, mirroring 

372(c,)(14)(C) of the statute, provides that "[alny materials from 

the files may be disclosed to any person upon the written consent 

of both the judge or magistrate complained about and the chief 

judge of the circuit." 

At the chief judge's request, the district judge filed a 

written response to the complaint on October 4, 1993. On October 



18, 1993, the chief judge notified complainant of the appointment 

of a special committee to investigate the complaint. On January 7, 

1994, the special committee recommended to the circuit council that 

a letter be sent to the district judge, with a copy to complainant, 

pointing out that "it was a violation of the rules [i.e., the D.C. 

Circuit Rules Governing Complaints of Judicial Misconduct or 

Disability] to issue the order disclosing [complainant] as a 

complainant without the approval of the Chief Judge." This letter, 

the special committee recommended, would constitute appropriate 

corrective action to remedy the problem raised by the complaint. 

Instead, the circuit council, on April 7, 1994, by a vote of 

five members to four, dismissed the complaint. The five-member 

majority reasoned that the district judge, pursuant to a resolution 

adopted by the district court I1that any judge who recuses from a 

case must set forth the reason or reasons for said recusal on the 

reassignment form of the Calendar CommitteetM had a duty to state 

the reasons for his recusal. Noting that the commentary to Rule 17 

states that "it may not always be practicable to shield the 

complainant's identity, I1 the majority concluded that it was not 

practicable for the district judge to seek the chief judge's 

approval for this disclosure, since it might violate ethical 

standards for a district judge to discuss a proposed ruling with a 

court of appeals judge. In any event, according to the majority, 

the complaint's allegations were not cognizable under the Act 

because the district judge's alleged misconduct arose "out of the 

performance of judicial duties as an Article I11 Judge." 



The four-member dissent argued that the district court 

resolution provided no basis for the district judge's public 

disclosure of complainant's name, since the judge llcould have 

obeyed the resolution without disclosing [complainant's] identity 

even to the Calendar Committee; nothing in the resolution, after 

all, requires that the recusing judge specifically identify the 

persons whose presence in the case triggered the r e c ~ s a l . ~ ~  The 

dissenters rejected the majority's view that actions arising out of 

the performance of judicial duties were not cognizable under the 

complaint process, pointing out that 5 372 (c) (3) (A) (ii) establishes 

a much narrower standard calling for dismissal of allegations that 

are "directly related to the merits of a decision or procedural 

ruling." In addition, the dissenters rejected the district judge's 

arguments, articulated in his response to the complaint, that the 

confidentiality requirement of Rule 16(a) does not extend to the 

complainant's identity and does not apply to the judge complained 

against. The dissent concluded: "We do not doubt Judge Y's entire 

good faith. In fact, we would not support any action more severe 

than a letter informing Judge Y that the disclosure of Mr. X's name 

violated Rule 16(a) (and, like this dissent, withholding the names 

of complainant and judge) . 

Governina Leaal Princi~les 

In his petition for review, complainant argues that the action 

of the circuit council was defective both procedurally and 



substantively. Procedurally, complainant primarily asserts that in 

contravention of Rule 13(b), the special committee never accorded 

him an interview. As to substance, complainant repeats the 

arguments made by the circuit council dissenters. 

We conclude that the D.C. Circuit Council did err in both 

respects: (1) procedurally, in that complainant was never 

interviewed by the special committee, as D.C. Circuit Rule 13(b) 

requires; and (2) substantively, in that the district judge's 

disclosure violated the D.C. Circuit Rules, and the circuit 

council's rationale for its finding that any such violation was not 

cognizable under 3 372(c) was incorrect. 

Rule 13 (b) uses mandatory, not discretionary, language when it 

states, "The complainant is entitled to be interviewed by a 

representative of the [special] committee." It is true that the 

conunentary to D.C. Circuit Rule 13 states that "these rules . . . 
leave the complainant's role largely within the discretion of the 

special c~mmittee.~~ But the commentary goes on to explain that the 

guarantee of an interview is an exception: "However, rule 13(b) 

promises complainants that, where a special committee has been 

appointed, the complainant will at a minimum be interviewed by a 

representative of the committee. . . . We believe . . . that it is 
helpful to provide the assurance in the rules that complainants 

will have an opportunity to tell their stories orally." 

Complainant is right, therefore, when he complains that lt&ee_ial 

committee's failure to offer him an interview violated the rules. 

Complainant is also correct that the circuit council's 



procedures violated the rules in two other, lesser respects. The 

special committee did not notify complainant that the committee had 

filed its report with the council and that the matter was before 

the council for decision, as required by Rule 13(a). Furthermore, 

the council did not notify complainant of his right to petition the 

Judicial Conference for review of the council's order, as required 

by Rule 14 (1). 

Turning to the substance of the complaint, Rule 16(a)'s 

confidentiality ~ l e  -- requiring that l1 [clonsideration of a 

complaint . . . will be treated as confidential business, and 
information about such consideration will not be disclosedw -- 
plainly extends to the identity of the complainant. In the absence 

of any indication elsewhere in the rules to the contrary, the 

phrase I1information about the consideration of a complaintm is most 

reasonably construed to include the identity of the complainant (as 

well, of course, as the identity of the judge complained against). 

Other provisions in the rules strongly support this 

construction. Rule 17 (a) (4) Is provision that [t] he name of the 

complainant will not be disclosed in materials made public under 

this rule unless the chief judge orders such di~closure,~~ would 

make no sense if the name of the complainant were public 

information from the outset under Rule 16(a). The same is true of 

Rule 16(g)'s provision that, when the chief judge and the judge 

complained against agree to disclose materials, @*The chief judge 

may require that the identity of the complainant be shielded in any 

materials disclosed." The rules, therefore, clearly evince an 



intention that the identity of the complainant be kept 

confidential, except insofar as the rules may otherwise provide. 

Policy considerations likewise support confidentiality. The 

complaint mechanism of the Act will serve its purpose less well if 

persons who may have meritorious grievances are afraid to file a 

complaint because they fear retaliation, or other adverse 

consequences, if they do so.' While the identity of the 

complainant will necessarily become known to the judge complained 

against, a complainant may also fear retaliation from the judge's 

judicial colleagues, former law clerks, and other associates, as 

well as other adverse consequences, such as acquiring a reputation 

as a malcontenb.. One need only imagine a hypothetical complaint of 

sexual harassment against a judge to envision a situation in which 

a complainant might well feel the need for confidentiality. That 

some complainants may wish their complaints to be aired as publicly 

as possible does not detract from other complainants' legitimate 

interest in confidentiality. Indeed, complainant here makes 

specific allegations as to certain harms he has suffered as a 

result of the district judge's disclosure. 

The district judge asserts that the confidentiality 

proscriptions of Rule 16(a) do not include the judge complained 

against as one of the persons barred from making disclosure. This 

position is incorrect. The commentary to Rule 16(a) states that 

Concern that fear of retaliation may deter the filing of 
well-founded complaints under section 372(c) was discussed 
prominently in the recent Report of the ~ational   om mission on 
Judicial Discipline and Removal (1993), at pp. 100-01. 
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the confidentiality requirement "of course includes judges and 

magistrates who may be the subjects of corn plaint^.^^ 

The district judge could have complied with the district 

court's resolution to disclose to the court's Calendar Committee 

the reasons for his recusal without revealing that it was 

complainant who had filed a complaint of judicial misconduct 

against him. He could simply have stated that a party or attorney 

involved in the case had filed such a complaint. Also, we know of 

no reason why any disclosure the district judge made to the 

Calendar Conunittee had to take the form of a public order in the 

case revealing complainant's identity to a much wider circle. 

The circuit council majority further argues that for the 

district judge to have sought the chief judge's permission to 

reveal complainant's identity "may well have violated the Code of 

Judicial Conduct and the Protocol of Article I11 Courts in 

communicating with another Judge a proposed decision when the other 

Judge might have to sit in review of such decision." There are at 

least two answers to this contention. First, as there was no need 

for the district judge to reveal complainant's identity in the 

first place, he could easily have avoided any necessity to seek the 

chief judge's permission to do so. Secondly, had disclosure 

nonetheless been thought essential, we do not believe that a 

limited communication with the chief judge of the court of appeals 

for the sole purpose of complying with Rule 16(g) would have 

violated any ethical standard. The chief judge retained the option 

of later recusal had any information disclosed to him so required. 



The circuit council majority suggests that even if the 

district judge violated the D.C. circuit Rules ~overning Complaints 

of Misconduct or Disability, his conduct nonetheless is not 

cognizable under 1 372(c) because that section does #*not cover 

complaints arising out of the performance of judicial duties as an 

Article I11 Judge." This suggestion is based upon a 

misapprehension of the scope and purposes of 1 372(c) and its 

cognizability provisions. 

section 3 7 2 ( c )  (3) (A) (ii) makes it clear that allegations 

"directly related to the merits of a decision or procedural rulingw 

are not cognizable under the Act. This provision was intended to 

protect the independence of a judge in making decisions by 

precluding use of the complaint mechanism to collaterally attack 

rulings. H.R. Rep. No. 1313, 96th Cong., 2d Sess. 10 (1980); 

Report of the National Commission on Judicial Discipline and 

Removal 93 (1993) (wCommission Reportw). The exception carved out 

by the majority would be far broader. It would exempt from the Act 

a wide range of conduct that has nothing to do with the merits of 

judicial rulings. Under the majority's formulation, for example, 

any misconduct by a judge that occurred while a judge was 

performing judicial duties -- accepting bribes, uttering ethnic 
slurs, or conuuunicating ex parte -- would not be cognizable under 
the Act. 

In fact, the central thrust of the Act is to make judges 

accountable for precisely this sort of conduct: conduct not 

related to the merits of rulings that arises in the course of the 



performance of judicial duties (as distinguished from a judge's 

conduct in his or her purely private life, which might or might not 

be a proper subject for complaint, depending on the particular 

circumstances). see Commission Re~ort at 96-97. The dissent is 

right that n[o]n the majority's view, . . . the system of judicial 
self-discipline contemplated by Congress would be wholly 

eviscerated. 

Factual Issues 

Because the circuit council dismissed the complaint without 

any factual investigation, the council did not make a factual 

determination as to whether the district judge violated the D.C. 

Circuit Rules in good faith or, as complainant contends, 

deliberately and maliciously. The councilgs resolution of that 

factual dispute, of course, would likely affect its ultimate 

determination of the appropriate course of action under 8 

372 (c) (6) . 
Complainant alleges that when the district judge issued his 

order of recusal identifying complainant as having filed the prior 

misconduct complaint, the district judge sent copies of the order 

to a number of publications. If this allegation were true, the 

district judge's conduct would be more serious, since the 

extraordinary step of releasing the order to the press might 

suggest an improper, vindictive desire to retaliate against 

complainant. 



The district judge, however, flatly denies the allegation, 

stating that journalists apparently learned of the order from other 

sources and obtained copies themselves. In support of his 

position, the judge points out that the story in one publication 

did not appear until twelve days after the issuance of the order. 

Accordingly, we direct the circuit council, on remand, to 

undertake such investigation into the complaint's allegations as it 

deems appropriate to resolve these factual disputes. The 

investigation -- which may be conducted either by the special 

committee or by the council itself pursuant to Rule 14(b) -- shall 
include, at the very least, an interview with complainant pursuant 

to Rule 13(b). The special committee and/or the council will, of 

course, grant complainant all the rights afforded him by the D.C. 

Circuit Rules, including Rules 13 (a) and 14 (i) . 

Conclusion 

We remand this matter to the Judicial Council for the District 

of Columbia Circuit with instructions (1) to vacate the dismissal; 

(2) to conduct such investigation as it considers appropriate, 

including an interview with the complainant pursuant to Rule 13 (b) , 
into the allegations that the district judge acted in bad faith; 

and (3) to take such action as it considers appropriate -- 
consistent with the principles set forth in this opinion -- 
pursuant to 28 U.S.C. 1 372(c)(6) and D.C. Circuit Rule 14. 



Levin H. Campbell 

United States Circuit Judge 

September 29 , 1994 

This opinion was prepared by Judge Levin H. Campbell, with 
United States Circuit Judge William J. Bauer, United States Circuit 
Judge Henry A. Politz, united States Circuit Judge Cornelia G. 
Kennedy, United States District Judge John P. Fullam, and United 
States District Judge Gordon Thompson, Jr. concurring. 



BEFORE THE COMMITTEE TO REVIEW CIRCUIT COUNCIL 

CONDUCT AND DISABILITY ORDERS 

JUDICIAL CONFERENCE OF THE UNITED STATES 

NO. 95-372-001 

In re: Complaint of Judicial Mirconduct and Disability 

COMMITTEE MEMORANDUM AND ORDER 

This matter is before the Judicial Conference Committee to Review Circuit Council 

Conduct and Disability Orders pursuant to a petition for review received on March 28, 

1995 .' 

' Under 28 U.S.C. 5 372(c)(10), "A complainant, judge, or magistrate aggrieved by an 
action of the judicial council under paragraph (6) of this subsection [-- the paragraph under 
which the judicial council may take action on, or may dismiss, a complaint of judicial 
misconduct or disability following the report of a special investigating committee --I may 
petition the Judicial Conference of the United States for review thereof. The Judicial 
Conference, or the standing committee established under section 331 of this title, may grant 
a petition filed by a complainant, judge, or magistrate under this paragraph." 

Section 33 1 of 28 U.S.C. provides, "The Conference is authorized to exercise the 
authority provided in section 372(c) of this title as the Conference, or through a standing 
committee. If the Conference elects to establish a standing committee, it shall be appointed 
by the Chief Justice and all petitions for review shall be reviewed by that committee." 

The Judicial Conference has established this committee to be the standing committee 
authorized to act for the Judicial Conference under 8 331 in proceedings of this kind. 
Pursuant to $8 331 and 372(c)(10), this committee may grant or deny complainant's petition 
for review, and the committee's orders in this respect are final and not appealable. 



Complainant filed the instant complaint with the clerk of the Court of Appeals for the 

Ninth Circuit on April 5, 1993. The complaint, denominated no. 93-80015, alleged that a 

district judge (1) arrived over an hour late for a hearing in a case in which complainant was 

a pro se plaintiff, and gave no explanation for his tardiness; (2) "had trouble directing 

himself steadily to the bench," and had to be assisted; (3) "appeared confused and unable to 

grasp the legal concepts presented to him by the parties," and required his assistant to 

explain the arguments to him; (4) showed improper bias against complainant, and in favor of 

complainant's opponents, because complainant was appearing w;thout an attorney; (5) 

became "angry and abusive" to complainant, literally threatenirg to imprison complainant 

"for simply expressing [complainant's] legal opinions;" a ..d (6) after the hearing, 

deliberately delayed issuing an order granting or denying complainant's motion for leave to 

proceed iri forma pauperis on appeal, for the purpose of denying complainant a free copy of 

the transcript of the judge's proceedings in time for complainant to present that transcript to 

the court of appeals for review of the judge's conduct. Complainant argued that the judge's 

actions constituted misconduct and demonstrated mental disability. 

On July 29, 1994, the chief judge of the Ninth Circuit appointed a special committee 

under section 372(c)(4) to investigate the allegations of the complaint. The same special 

committee was also charged with investigating other allegations brought against the judge in 

a second complaint, complaint no. 93-80288. That second complaint is not before this 

committee, no petition for review from its disposition having been filed. 

On August 5, 1994, complainant sent a letter supplement& - his complaint. In the 

letter, complainant alleged that although he had filed an order for the transcript of the 



hearing before the judge, court staff subseq_ady "deniedny knowledge of it." 

Complainant charged that the judge had deliberately prevented him from obtaining a copy of 

the transcript to place before the court of appeals. 

Following receipt of the report of the special committee, the circuit council, in an 

August 18, 1994, public order pertaining to both complaints, reported that the chief judge 

had met with the named judge and discussed the charges that the named judge had made 

intemperate remarks from the bench. The council stated that the named judge "was very 

penitent, and acknowledged the inappropriateness of his conduct. He promised to be careful 

to avoid such conduct in the future in all cases . . . ." The council confirmed and adopted 

the judge's voluntary decision not to accept cases arising under 42 U.F.C. § 1983. The 

council further reported that it had "also taken other appropriate disciplinary action, pursuant 

to 28 U.S.C. $ 372(c)(6)(B)." 

The council dismissed complainant's charges of mental disability, stating, "Based on 

a review of the record and the chief judge's interview with the judge, the special committee 

concluded, and the judicial council agrees, that there is no evidence that the judge is 

disabled and unable to comprehend arguments made to him." 

The council dismissed all of complainant's remaining allegations. The council found 

that complainant's allegation that the judge was biased against him was conclusory and 

unsupported by evidence; that the charge that the judge was late for the hearing was 

unsupported by the record; and that there was no evidence that the judge was in any way 

responsible for complainant's problems in obtaining a transcript of the hearing before the 

judge. 



Complainant's petition for review reiterates the complaint's factual allegations; argues 

that the circuit council's finding of no mental disability was incorrect and that the circuit 

council's remedies were too mild; and asks that the judge be terminated or retired from the 

bench. Complainant also contends, citing a newspaper article, that the judge has not kept 

his promise to refrain from similar behavior in the future. 

Complainant has given no reason to doubt the circuit council's decision, based on 

personal contact with the named judge, that the named judge is fully capable mentally. The 

transcript of the hearing that is the focus of complainant's allegations contains nothing to 

suggest any mental incapability. 

The transcript also contains nothing to show that the judge was late for the hearing. 

Even assuming, arguendo, that he was, the mere fact that a judge arrived over an hour late 

for a hearing does not, without more, amount to misconduct cognizable under section 

372(c). 

Complainant, furthermore, has presented no reason to believe that any delay in the 

judge's ruling on complainant's in forma pauperis motion resulted from any improper 

motive, or that the judge played any role in court staff misplacing complainant's transcript 

order (if they did). 

The transcript of the hearing does reveal that the judge's tone in addressing 

complainant may have been somewhat intemperate. There is no suggestion, however, that 

the judge's remarks reflected any bias against complaiimt on account of complainant's 

pro se status. To the extent the judge's conduct may have been objectionable, the measures 

taken by the circuit council in its August 18, 1994 order constitute a sufficient remedy. 



The petition for review is denied. 

FOR THE COMMITTEE* 

v William J. Bauer 

United States Circuit Judge 

December 17, 1995 

This opinion was prepared by Judge William J .  Bauer, with United States Circuit 
Judge Henry A. Politz, United States Circuit Judge Cornelia G. Kemedy, and United Srates 
District Judge Gordon Thompson, Jr. ,  concurring. 
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MEMORANDUM TO ALL CIRCUIT EXECUTIVES 

SUBJECT: Order of Judicial Conference Committee on Conduct Complaint 

I am providing herewith for your information the most recent memorandum and order 
issued by the Judicial Conference Committee to Review Circuit Council Conduct and 
Disability Orders. This memorandum and order (No. 98-372-001) is in response to petitions 
for review filed by United States District Judge John H. McBryde from an order of the 
Judicial Council of the Fifth Circuit in recent proceedings brought under 28 U. S . C. § 372(c). 

Attachment 

cc: Clerks, United States Courts of Appeals (w/enclosure) 
Clerk, United States Court of International Trade (w/enclosure) 
Clerk, United States Court of Federal Claims (w/enclosure) 
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BEFORE THE COMMITTEE TO REVIEW CIRCUIT COUNCIL 

CONDUCT AND DISABILITY ORDERS 

JUDICIAL CONFERENCE OF THE UNITED STATES 

NO. 98-372-001 

In re: Complaints of Judicial Misconduct or Disability 

COMMITTEE MEMORANDUM AND ORDER 

This matter is before the Judicial Conference Committee to Review Circuit Council 
Conduct and Disability Orders pursuant to petitions for review received on March 16, 1998.' 

We will not attempt to recite in detail here all the long history of these proceedings. 
We merely summarize below some major aspects of that history that we deem especially 
relevant to our memorandum and order. In addition, we will not discuss the specifics of the 
factual underpinnings of the charges against the named judge and the judicial council's fmdings 

'Under 28 U.S.C. $ 372(c)(10), "A complainant, judge, or magistrate aggrieved by an 
action of the judicial council under paragraph (6) of this subsection [-- the paragraph under 
which the judicial council may take action on, or may dismiss, a complaint of judicial 
misconduct or disability following the report of a special investigating committee --] may 
petition the Judicial Conference of the United States for review thereof. The Judicial 
Conference, or the standing committee established under section 33 1 of this title, may grant a 
petition filed by a complainant, judge, or magistrate under this paragraph." 

Section 331 of 28 U.S.C. provides, "The Conference is authorized to exercise the 
authority provided in section 372(c) of this title as the Conference, or through a standing 
committee. If the Conference elects to establish a standing committee, it shall be appointed by 
the Chief Justice and all petitions for review shall be reviewed by that committee." 

The Judicial Conference has established this committee to be the standing committee 
authorized to act for the Judicial Conference under 5 331 in proceedings of this kind. Pursuant 
to $3 331 and 372(c)(10), this committee may grant or deny complainant's petitions for 
review, and the committee's orders in this respect are final and not appealable. 



thereon. The judicial council has determined that, at least at the present time, these matters 
should remain confidential, and we defer to that determination. 

On July 5, 1995, an attorney filed a complaint against United States District Judge John 
McBryde of the Northern District of Texas under section 372(c) alleging that the judge's 
conduct during a trial had been "obstructive, abusive and hostile ." On September 13, 1995, 
Chief Judge Henry Politz of the Fifth Circuit appointed a special committee, consisting of 
himself and four other judges, to investigate the allegations of this complaint. He also 
identified as a complaint a letter he had received criticizing Judge McBryde's conduct in 
another case, and referred this identified complaint to the special committee for investigation. 
Subsequently, by orders dated January 3 1, 1996, and March 19, 1996, Chief Judge Politz 
identified as complaints three additional complaints or letters he had received objecting to 
Judge McBryde's conduct in these or other cases, and referred all three complaints to the 
special committee. 

The special committee originally scheduled evidentiary hearings on these allegations to 
commence on May 19, 1997. On May 5, 1997, special committee counsel notified counsel for 
Judge McBryde of the witnesses the special committee intended to present, and stated that the 
special committee might add to the record transcripts and court decisions from thirteen cases 
handled by Judge McBryde that had not been the subject of any complaint. After the judge 
moved to strike these latter exhibits or, in the alternative, to continue the hearings, the special 
committee continued the hearings until August 25, 1997. 

The special committee counsel on July 25, 1997, sent counsel for Judge McBryde a 
letter notifying the judge of a number of matters the investigation would be expanded to 
include, listed under the headings "conduct involving lawyers" and "conduct involving other 
judges." Each matter was accompanied by a paragraph of explanation. 

Later, on August 20, 1997, the special committee's counsel faxed Judge McBryde's 
counsel a letter adding three additional witnesses, with a brief explanation of the subject matter 
about which each would testify. The letter added that the special committee's counsel might 
present evidence concerning the judge's unspecified conduct in another named case. After 
Judge McBryde protested that he needed more time to prepare to defend himself against all 
these additional allegations, further hearings were scheduled for September 29, 1997. 

The special committee conducted evidentiary hearings from August 25, 1997, through 
August 29, 1997. On September 17, 1997, the special committee's counsel sent counsel for 
Judge McBryde a letter listing the four witnesses he intended to call at the resumed September 



29 hearings, and setting forth the projected subject matter of the testimony of each. The 
hearings then resumed and concluded from September 29, 1997 through October 2, 1997 

The special committee submitted its report to the judicial council on December 4, 1997. 
The judicial council met to consider the report on December 17, 1997, and issued its Order 
and Public Reprimand on December 3 1, 1997. 

The judicial council's Order and Public Reprimand ordered sanctions against Judge 
McBryde: (1) under 28 U . S.C. 5 372(c)(6)(B)(vi), a public reprimand; (2) under 28 U . S .C. 
8 372(c)(6)@)(iv), an order that no new cases be assigned to Judge McBryde for a period of 
one year; and (3) under 28 U.S.C. 8 372(c)(6)(B)(vii), an order that Judge McBryde not 
participate for a period of three years in certain defined cases involving certain listed attorneys. 
The Order and Public Reprimand states, in part, as follows: 

"To the extent relevant to the action taken below, the Council adopts by a 
clear majority vote the Special Committee's Report, Findings of Fact, and 
Recommendations. Based thereon: 

" 1. The Council hereby PUBLICLY REPRIMANDS Judge McBryde, 
pursuant to 28 U.S.C. 8 372(c)(6)(B)(vi), for conduct prejudicial to the effective 
and expeditious administration of the business of the courts within the Circuit 
and inconsistent with Canon 2(A) and Canon 3(A)(3) of the Code of Conduct for 
United States Judges. 

"Judge McBryde has engaged in a continuing pattern of conduct 
evidencing arbitrariness and abusiveness that has brought disrepute on, and 
discord within, the federal judiciary. This conduct is unacceptable and 
damaging to the federal judiciary. 

"Judge McBryde's intemperate, abusive and intimidating treatment of 
lawyers, fellow judges, and others has detrimentally affected the effective 
administration of justice and the business of the courts in the Northern District 
of Texas. Judge McBryde has abused judicial power, imposed unwarranted 
sanctions on lawyers, and repeatedly and unjustifiably attacked individual 
lawyers and groups of lawyers and court personnel. This pattern of behavior 
has had a negative and chilling impact on the Fort Worth legal community and 
has, among other things, prevented lawyers and parties from conducting judicial 
proceedings in a manner consistent with the norms and aspirations of our system 
and is harmful to the reputation of the courts. 

"2. Pursuant to 28 U. S.C. §,372(c)(6)(B)(iv), no new cases are to be 
assigned to Judge McBryde for a period of one (1) year from the effective date 
of this Order; and 



"3. Pursuant to 28 U.S.C. 8 372(~)(6)(B)(vii), Judge McBryde, for a 
period of three (3) years from the effective date of this Order, is not to 
participate in (i) cases now pending before him (other than any as to which there 
are appellate proceedings) in which any of the attorneys listed on Attachment A 
are currently involved, and (ii) any and all cases filed after the effective date of 
this order in which the initial notice of appearance includes any of the attorneys 
listed on Attachment A." 

The judicial council stayed implementation of its Order and Public Reprimand for thirty 
days so that Judge McBryde could appeal to, and seek to obtain an additional stay from, this 
committee. 'The council further directed that its Order and Public Reprimand would remain 
sealed during E pa df any stay. 

On motion by Judge McBryde, this committee issued an order on February 6, 1998 
(modifying this committee's prior order of January 29, 1998), staying the judicial counci1's 
Order and Public Reprimand, with the exception of paragraph 3 thereof, on the condition that 
Judge McBryde file his intended petition for review of the judicial council's actions on or 
before March 16, 1998. This committee permitted paragraph 3, the directive that Judge 
McBryde not participate for a period of three years in certain defined cases involving certain 
listed attorneys, to take effect as of the February 6, 1998 date of this committee's order. 

On March 16, 1998, Judge M-ff . . of the judicial 
council's actions: five petitions for review of the judicial council's handling of each of the five 
complaints filed or identified against Judge McBryde; a petition for review of the judicial 
council's decision not to disqualify certain of its members from participating in its 
consideration of the special committee's report; and an omnibus petition for review treating all 
other aspects of the challenged actions of the judicial council. After this committee granted 
the judicial council's request to file a response to Judge McBryde's petitions, the council filed 
such a response on April 16, 1998. Subsequently Judge McBryde filed a reply to the judicial 
council's response and a supplemental memorandum, and the judicial council filed a response 
to the supplemental memorandum. 

We now turn to our consideration of the petitions for review. 

The Cornm~ttee s Standard of Revie . ?  W 

Judge McBryde and the judicial council dispute the standard of review tha~ should be 
applied by this committee to a judicial council's findings of fact and to the judgments made by 
a judicial council in assessing the appropriateness of particular sanctions under the 
circumstances. According to the judge, the committee should undertake a searching, de novo 
review of all of the judicial council's determinations. The council responds "that at a 



minimum, substantial deference should be accorded its factual findings and that something 
approaching an abuse of discretion standard should apply to the remedies adopted in the 
December 31 Order. . . . The Review Committee [should] take into account the extensive 
efforts undertaken in developing, evaluating, and acting upon the record in this matter. "2 

In its past decisions on petitions for review, this committee has never precisely 
articulated its standards for reviewing orders issued by circuit judicial councils under 
28 U.S.C. 5 372(c). The committee did, in no. 92-372-001 (1992), uphold a judicial council 
order because there was "substantial evidence in the record to support the Judicial Council's 
factual fmdings." This statement certainly makes clear that the committee was not reviewing 
the council's factual findings de novo. 

A fair readin of the committee's past rulings suggests that the committee has not in the 
past applie + either a de novo standard or an abuse-ofdiscretion standard in reviewing judicial 
council remedies, but som@hhg .in between., The committee's most substantial assay at 
delineating a standard of review occurred in no. 87-372-001 (1987), in which the Tenth Circuit 
Judicial Council had split by a 3-3 vote on whether to accept the recommendation of the special 
committee that the judge be reprimanded. The committee stated as follows: 

"[mow much weight should be given to recommendations 
of the Special Committee, and how the committee should apply 
tpe standard of conduct set out in the statute against the record 
developed by the Special Committee and the Judicial Council is 
not altogether clear. The Special Committee is provided for by 
statute. Its duties are designated by statute. It is directed by 
statute to make findings and recommendations for appropriate 
action by the Judicial Council. Clearly, the report and 
recommendation of the Special Committee is entitled to be 
considered by the Council and this Review Committee and to be 
given such weight as the Judicial Council or this committee 
deems appropriate. 

"It is also clear that the Judicial Council and by virtue of the 
granting of a petition for review, this committee is free to accept or 
reject the recommendations of the Special Committee based on their 
perception of whether the record indicates that the conduct was 
prejudicial to the effective and expeditious administration of the business 
of the courts and to take any action whether or not recommended by the 
Special Committee to assure the effective and expeditious administration 

There is no dispute between Judge McBryde and the judicial council that the 
committee, like a court of appeals, will review determinations of law de novo. 



of the business of the courts. However, a fair reading of the statute also 
leads to the conclusion that the recommendations of the Special 
Committee are not to be regarded lightly. 

. . .  
". . . The committee finds that the recommendation of 

the Special Committee is supported by a reasonable and 
responsible reading of the record. " 

In no. 87-372-001 this committee was not addressing the degree of deference to be 
accorded findings and conclusions of a judicial council, but rather the weight to be given a 
special committee recommendation in a situation where the council vote had been deadlocked. 
This committee accorded the special committee's recommendation substantial deference. 
Presumably judicial council fmdings and conclusions, arrived at following consideration of the 
report of a special committee,,should be accorded at least as much deference as mere special 
committee recommendations. Thus, no. 87-372-001 provides precedent for this committee to 
appl~sta-n substantial deference to thk judicial council's fmdings and choice of 
remedies, if not an abuse of discretion standard. 

The statute contains nothing that is suggestive of any particular standard of review. 
The Judicial Conference Rules for the Processing of Petitions for Review do state, in Rule 13, 
"In recognition of the review nature of petition proceedings under 28 U.S.C. § 372(c)(10), no 
additional investigation shall ordinarily be undertaken by the Judicial Conference or the 
Committee. If such investigation is deemed necessary, the Conference or Committee may 
remand the matter to the circuit judicial council that considered the complaint, or may 
undertake any investigation found to be required." 

As a practical matter, de novo review of factual findings would require, at least 
sometimes, that this committee conduct further investigation to see and hear the testifying 
witnesses itself. nce rules that additional investigation shall not 
ordinarily be n can be done by the judicial council on remand, 
further strongly suggests that the rules presuppose a standard of review of factual findings 
more deferential than novo s t a n d u r g e d  by Judge McBryde. If ordinarily it is the 
special committee that actually sees and hears the witnesses, for the traditional reasons it would 
make little sense, and would be highly unusual, for this committee to review de novo fact 
findings of the special committee adopted by the judicial council. 

The committee concludes, therefore, that- intermediate standard - "hhsran&l 
deferenceH-- should be applied to the judicial council's fa&al fmdings. 'Ine committee will 
accord the degree of deference the committee deems proper given the underpinnings of the 
particular factual determination. For example, a factual determination based on live testimony, 
or on inferences deriving from the circuit council's first hand knowledge of local personalities 
or circumstances, may therefore be accorded greater deference than a factual determination 
based solely on written materials equally available to the committee. 



The committee will also apply a similar standard of "substantial deference" in the 
committee's review of the judicial council's remedies. De novo review of judicial council 
remedies, as urged by the named judge, would be inappropriate because it would fail to take 
any account of the familiarity of the judicial council members, on the spot, with the 
personalities and circumstances surrounding the allegations against the disciplined judge. A de 
novo standard would tend to undercut some of the very reasons why, under the current 
decentralized system of judicial discipline, disciplinary authority is primarily conferred upon 
local judges. 

T h e s ~ ~ m r m t t e e  s egwiion of the invest - 9 i u .  Judge McBryde points out 
that, for the most part, the judicial council's sanctions against him are not grounded upon my 
of the specific incidents alleged in the five coinplaints that were originally filed or identified 
against him. Instead, the lion's share of the special committee's findings adverse to Judge 
McBryde concerned matters not raised in those complaints that were reached as a result of the 
special committee's expansion of its investigation pursuant to Rule 9(A) of the Rules 
Clove- of Judicial Misconduct or D i s a b u  adopted by the Judicial Council of 
the Fifth Circuit. 

Rule 9(A) states as follows: 

"Each special committee will determine the extent of the 
investigation and the methods to be used. If the committee 
concludes that the judge may have engaged in misconduct beyond 
the scope of the complaint, it may expand that scope to 
encompass such misconduct, timely providing written notice of 
the expanded scope to the subject judge." 

The statute itself does not expressly mention such expansion of a committee 
investigation. It simply states, "Each committee appointed under paragraph (4) of this 
subsection shall conduct an investigation as extensive as it considers necessary, and shall 
expeditiously file a comprehensive written report thereon with the judicial council of the 
circuit." 28 U.S.C. 5 372(c)(5). 

Judge McBryde argues that Rule 9(A) is improper because it is inconsistent with the 
statute. He reads the statute to mean that a special committee shall conduct an investigationqf 
Be co- as extensive as it considers necessary, and no more. 

Although the statute certainly does not expressly state that a special committee 
investigation may be expanded beyond the four comers of the original complaint, the statute 



does say that "[elach judicial council . . . may prescribe such rules for the conduct of 
proceedings under this subsection . . . as each considers to be appropriate." 28 U.S.C. 
5 372(c)(11). The statute thereby invites each judicial council to adopt any reasonable 
elaboration of the statutory procedures that it thinks proper, as long as the result is not 
inconsistent with the statute. 

The Fifth Circuit, in the light of its experience under the statute, has exercised the 
discretion preserved to it by Congress to determine that special committee expansion of an 
investigation should be permissible. That determination does not fly in the face of any express 
statutory commandment and therefore does not exceed the bounds of appropriate circuit 
discretion. 

Suppose there had been no Fifth Circuit Rule 9(A). In the midst of a special committee 
investigation the chief judge could, in effect, expand the special committee's investigation by 
identifying a new complaint under the statute, assigning it to the existing special committee for 
investigation, and so notifying the judge complained against. The special committee in turn 
could simply consolidate the new complaint or complaints with the existing complaint or 
complaints. Under the Fifth Circuit rule, the special committee essentially does the same 
thing. 

Under section 372(c)(l), it is true, the chief judge may identify a complaint "by 
written order stating reasons therefor," whereas Fifth Circuit Rule 9(A) requires that the judge 
complained against be accorded "timely . . . written notice of the expanded scope . . ." These 
two procedural requirements admittedly are not precisely co-extensive, since Rule 9(A) does 
not require the special committee to state its reasons for expanding the scope of the 
investigation. This is not an important difference. The reasons for expansion of an 
investigation will always be implicit: that the special committee has developed reason to 
believe there may have been conduct prejudicial to the effective and expeditious administration 
of the business of the courts, or some disability, not alleged in a complaint. Under Rule 9(A), 
therefore, the named judge is accorded the same fundamental procedural rights that the judge 
would have been accorded if the chief judge had identified a new complaint or complaints 
under the statute. In other words, Rule 9(A) is not rendered inconsistent with the statute by 
virtue of any failure to accord the named judge fundamental procedural rights the statute would 
mandate. 

d 

In fact, as Judge McBryde points out, in the three orders in which Chief Judge Politz 
identified four complaints against the named judge, Chief Judge Politz did not state his reasons 
for doing so, as section 372(c)(1) required him to do. This procedural error did not perpetrate 
any fundamental unfairness on the named judge; the reasons for identifying the complaints 
were plain enough. A technical, harmless error of this kind surely does not call into question 
all of the proceedings that followed. 



The named judge arguably enjoys somewhat greater protection under Rule 9(A) than 
under a procedure of identifying additional complaints. Under Rule 9(A), a special committee 
of (in this case) five judges must agree to expand the investigation, whereas the statute pennits 
the chief judge alone to identify a complaint and assign it for investigation by a special 
committee. 

Judge McBryde further argues that even if Fifth Circuit Rule 9(A) is valid, "it requires 
that a committee may go outside the scope of a complaint only if it has specific information 
indicating misconduct by the judge; it by no means provides that a committee may engage in an 
unfettered investigation in order to develop such information in the first instance." This 
misconstrues the nature of the complaint investigation process. 

Where the complaint suggests there may be a pattern of objectionable conduct, the 
special committee may conduct some inquiry into Gheher or not such a pattern may exist. If 
there appears to be evidence that it may indeed exist, the committee may then formally expand 
the investigation to include other instances iri which the pattern of objectionable conduct may 
have manifested itself, with notice to the judge complained against as required by Fifth Circuit 
Rule 9(A). 

Not only is it permissible for a special committee to do this, it is affumatively 
desirable. An individual complainant will often be in a poor position to allege or substantiate 
patterns of misconduct beyond his or her particular experience with the judge complained 
against. Where a complaint has some apparent substance, often the special committee would 
be shirking its statutory responsibility for the effective and expeditious administration of the 
business of the courts if it failed to make some inquiry into whether there was indeed a pattern 
of similar objectionable conduct.* 

This does not permit the special committee to conduct an "unfettered investigation" 
"outside the scope of the complaint," as Judge McBryde would have it. The committee's 
inquiry is confined to the pattern of conduct raised in the complaint. The judge is charged with 

The purpose of this complaint process is to promote the effective and expeditious 
administration of justice, and as such the process works in tandem with informal and corrective 
mechanisms. Thus, when the chief judge receives a complaint, whether formal or informal, 
that charges a judge with abusive treatment of counsel in a particular case and that appears to 
have some substance, it is entirely appropriate for the chief judge to inquire into whether or 
not the judge has engaged in a pattern of similar abusive conduct that has manifested itself in 
other proceedings. If the inquiry suggests there may indeed be such a pattern, the chief judge 
may properly identify a complaint to trigger an investigation of the matter, or the chief judge 
may choose to deal with the problem informally. There is no reason why the same kind of 
process cannot be followed once a complaint has been given to a special committee for 
investigation. 



abusing counsel in a case; has he done so in other cases? Certainly the special committee 
cannot, in investigating a complaint of abusive treatment of counsel, conduct an inquiry into 
wholly unrelated matters such as whether the judge has demonstrated ethnic prejudice, engaged 
in ex parte contacts, or participated in political fundraising. But the special committee has not 
done so here. 

In other words, Judge McBryde is correct when he argues that a special committee 
investigation is limited %-- to e matters properly before the special committee, and that a special 
cormnittee cannot range beyond the allegations of the complaint, fish for potential charges 
unrelated to the complaint, and then formally expand the investigation to encompass these new 
and unrelated charg3 But the judge takes too narrow a view of what constitutes an 
investigation limited to the complaint. Where the complaint alleges abusive treatment of 
counsel, the special committee may permissibly inquire into other possible instances of such 
abuse, even though these other instances are not specified in the complaint. If evidence of a 
possible pattern of misconduct is found, the committee may then expand its investigation 
accordingly. 

Judge McBryde complains that the judicial council ultimately ordered sanctions against 
him based entirely on incidents that were not the subject of any of the original five complaints 
filed or identified against him. Even if this assertion were true, it is of no consequence. The 
original five complaints unquestionably were sufficient under the statutory standards to justify 
the chief judge's appointment of a special committee to investigate their allegations. Once the 
special committee was in place, it properly expanded its investigation beyond the original five 
complaints. The matters raised in the expanded investigation were legitimately before the 
judicial council to precisely the same extent as the matters raised in the original complaints. 

Notice to J u d ~ e  McBryde of the apmsi- i u .  We will now turn to 
Judge McBryde's claim that the circuit council failed to give him timely and adequate notice of 
the expansion of its investigation, as Rule 9(A) requires. 

On July 25, 1997, the special committee's counsel sent counsel for Judge McBryde a 
nine-page letter notifying the judge of a number of matters the investigation would be expanded 
to include, listed under the headings "conduct involving lawyers" and "conduct involving other 
judges." Each matter was accompanied by a paragraph of explanation. This was done in 
preparation for the special committee's hearings scheduled for August 25-29, 1997. 

Only five days before the onset of those hearings, on August 20, 1997, the special 
committee's counsel faxed Judge McBryde's counsel a letter adding three additional witnesses, 
with a brief explanation of the subject matter about which each would testify. For two of the 
witnesses, this explanation consisted of a statement that the witness would testify about Judge 
McBryde's conduct in a named case, without specifying the alleged conduct in question. The 



letter added that the special committee's counsel might present evidence concerning the judge's 
unspecified conduct in another named case. 

After Judge McBryde protested that he needed more time to prepare to defend himself 
against all these additional allegations, further hearings were scheduled for September 29, 
1997. Thus, when he asked for more time, he was given more time, an additional month. The 
hearings resumed September 29, 1997, through October 2, 1997. 

In the meantime, on September 17, 1997, the special committee's counsel sent counsel 
for the named judge a letter listing the four witnesses he intended to call at the resumed 
hearings, and setting forth the projected subject matter of the testimony of each. Only two of 
these witnesses were new. 

It is hard to think that the amount of explanation given Judge McBryde as to each new 
matter to be investigated was deficient. The letters sent by the special c a d t t e ' s  counse1. 
gave plain notice of the subject matter to be iivestigated. Portions of the notice given, it is 
true, merely referred to the judge's unspecified conduct in a named case. As a practical 
matter, though, it is hard to think that the judge would not be aware of what was meant. 
Ideally, perhaps, a fuller description could have been given, but we are by no means convinced 
that the judge's rights actually were prejudiced by any failure to provide a more detailed 
explanation. 

It is true that when the judge was notified on July 25 of the expansion of the 
investigation, the judge had only a month until August 25 to prepare a defense to these new 
charges. Subsequently, however, the committee scheduled new heariings for September 29 to 
give him an additional month. As for the additional matters specified in the special 
committee's counsel's August 20 fax, the judge had five weeks until September 29. 
Committee counsel's September 17 letter gave the judge only twelve days until the hearing, but 
it listed only two additional witnesses. On its face this seems adequate, and we see nothing 
specific in the judge's voluminous filings to suggest that the judge in fact was prejudiced by 
any lack of time to prepare. 

r ~ r o c e u  issues. Judge McBryde also objects to the lack of time he was 
afforded to file a response with the judicial council to the special committee's report and 
recommendation. He was served with a copy of the special committee report on December 4, 
1997, with the judicial council scheduled to meet to consider the matter on December 17. This 
gave the judge less than two weeks to respond. The judge on December 8 filed a motion for 
enlargement of time to respond and for postponement of the meeting, which the special 
committee denied. When the judge did file a response, along with a motion to dismiss and a 
motion for recusal or disqualification, on December 15, the council members had only a day 
before their meeting to consider his filings. 



At that December 15 meeting, however, no resolution was reached as to how to resolve 
the complaints against Judge McBryde. No vote was taken on the matter. The judge was 
given time to supplement his responses after the meeting, and he did file supplemental and 
"corrected" responses on December 22. The council's final order issued on December 31, so 
the council members had over two weeks to review and consider the judge's responses and 
motions before the matter was finally disposed of. 

Considering that the special committee's report is 159 pages long and that it 
recommends, among other things, the one-year suspension of case assignments to an Article III 
judge, this is, to be sure, an expedited schedule. On the other hand, by December 15 counsel 
for Judge McBryde did manage to submit a 134-page response, a 62-page memorandum in 
support of their motion to dismiss, and a 93-page second motion for recusal or disqualification. 
It is' hard to take seriously the judge's charge that he did not have an adequate opporhmity to 
prepare a response to the special committee's report when his attorneys in fact generated 
almost 300 pages of responsive argument. 

A little over two weeks, it is true, was not a long time for the members of the judicial 
council to review almost 300 pages of argument. The council, however, has discretion to set 
its deadlines without regard to the possibility that it will be inundated with argument far in 
excess of the length limitations ordinarily imposed upon parties to an appeal. Only in 
extraordinary circumstances would this committee review a circuit council's scheduling of its 
deliberations. If the council believed it had adequate time to consider the judge's arguments - 
and clearly it did believe so - we see no occasion here to look further. 

Judge McBryde's other procedural objections lack substance. Since the judicial council 
did not rely on any finding with respect to them, all of the judge's grievances regarding them 
are moot. 

The judge's quarrels with an October 19, 1995 hearing held by the special committee 
are all meritless because that hearing was not part of these section 372(c) proceedings. Judge 
McBryde had filed with the judicial council a request that the council redress the reassignment, 
by Chief Judge Jerry Buchmeyer of the United States District Court for the Northern District 
of Texas, of two cases from Judge McBryde to himself. The council decided to hold a hearing 
on Judge McBryde's request, and further decided that since a special committee already had 
been convened to consider independent section 372(c) complaints against the judge, it would be 
efficient and convenient for the special committee to conduct this hearing. The judge was 
informed from the outset that the purpose of the hearing was to consider the judge's request for 
assistance pursuant to the council's section 332 authority, and that it was not part of the section 
372(c) complaint proceedings. 

At the hearing, once Judge McBryde had testified, he was told he could not be present 
for the remainder of the testimony. This was done because the committee feared the other 
witnesses would be intimidated by his presence. Such a procedure would have been 



impermissible in a section 372(c) proceeding as a violation of both the statute and the Fifth 
Circuit Rules, but it was perfectly within the discretion of the judicial council in the exercise of 
its section 332 authority. 

At a later time, certainly, the judges who presided over this section 332 hearing may 
have been influenced in their handling of the section 372(c) investigation by testimony they 
heard there, just as Judge McBryde alleges. But there is nothing wrong with this. As we will . .  discuss in the next sectionf these are quasi-ad-elquasi-judicial proceedings, not 
judicial ones. Judges may bring to bear in section 372(c) proceedings information and 
impressions they may have gained in prior attempts to resolve the problems at issue. In fact, 
the statutory scheme encourages them to do so. 

Disauallfication of Certain Judicial Council Members 

Judge McBryde argues that Chief Judge Politz and a few other judges (the members of 
the special committee and a district judge from Judge McBryde's district) should have recused 
themselves from the judicial council in this matter. Judge McBryde points out that Judge 
Politz was involved in Chief Judge Buchmeyer's reassignment to himself of two cases from 
Judge McBryde's docket, although Judge Politz was not involved in the underlying cases 
themselves. Judge McBryde also argues that Judge Politz and the other judges he wanted 
disqualified brought to the judicial council's proceedings information they gained outside the 
formal section 372(c) process. 

In December 1997 the judicial council, in response to Judge McBryde's motion, ruled 
unanimously that there was no cause for any of the challenged judges to be disqualified from 
participating in the council's proceedings. We do not review that determination de novo. It is 
a mixed question of law and fact, as to which we give substantial deference to the judicial 
council's finding. 

Judge McBryde's position misapprehends the nature of a section 372(c) proceeding. A 
chief judge need not recuse from participation in complaint proceedings merely because the 
proceedings involve matters with which the chief judge was concerned in the course of 
performing his administrative responsibilities as chief judge. This will often be the case. 
Indeed, the current system of judicial discipline strongly encourages informal and corrective 
action by the chief judge to solve problems without resort to formal complaint proceedings. It 
would undermine this system if the chief judge were discouraged from doing his job at the 
informal and corrective stages for fear that he would later be required to recuse himself in any 
formal investigation. 

In addition, an important reason that authority to investigate complaints is assigned to 
local judges under the current system id that local judges are expected to bring to bear their 



knowledge of the judge complained against, the complainant, and local Under 
this system, the chief judge is ordinarily expected to be i n v o m n x d  to inform himself 
about the matter at an early or pre-complaint stage, and to use the information and impressions 
gained thereby to help shape any later decisions in formal complaint proceedings. This is not a 
traditional judicial proceeding, in which a judge must recuse himself if he has extra-judicial 
knowledge about the case at bar. This is a quasi-judicial, quasi-administrative proceeding. A 
judge need not recuse from judicial council participation merely because the judge has 
precisely the knowledge of local personalities and circumstances the system wants him to 
have .' 

This conclusion is strongly suggested on the face of the statute itself. The Act gives the 
chief judge authority to identify complaints on the basis of available information, section 
372(c)(l), and to conclude proceedings on the ground that appropriate corrective action has 
been taken, section 372(c)(3)(B). Yet the statute directs the chief judge to appointhimself to 
any special committee convened to investigate a complaint. Section 372(c)(4)(A). Clearly the 
statute does not contemplate that the chief judge ordinarily should be precluded from service at 
the investigatory stage because of earlier efforts to resolve the matter short of investigation. 

Indeed, Fifth Circuit Rule 17(a) states that even where the chief judge identified the 
complaint (here, Chief Judge Politz identified several of the complaints against Judge 
McBryde), "A chief judge who has identified a complaint under rule 2(J) will not be 
automatically disqualified from participating in the consideration of the complaint but may 
disqualify as a matter of personal discretion." Chief Judge Politz did not abuse that discretion 
by declining to disqualify here. 

Judge McBryde makes much of the role Chief Judge Politz played in the dispute 
surrounding the reassignment of two cases to Chief Judge Buchmeyer. Assuming, e e n d ~ ,  
the truth of Judge McBryde's factual assertions regarding Chief Judge Politz's role in 

Indeed, even if Judge Politz's recusal were sought in a traditional judicial proceeding 
rather than in a section 372(c) proceeding, there is authority that the kind of knowledge Judge 
Politz brought to the proceeding still would not require recusal. In Duckworth v. Department 

the Navy, 974 F.2d 1140 (9th Cir. 1992), the Ninth Circuit held that the fact that then-Chief 
Judge Wallace had previously dismissed a section 372(c) complaint filed by the plaintiff against 
the district judge in that case did not require Judge Wallace to recuse himself from sitting on 
the panel hearing the plaintiffs appeal. Although Judge Wallace did have some prior 
knowledge of facts relevant to the appeal by virtue of ruling on the misconduct complaint, this 
was not "extrajudicial" knowledge requiring recusal under 28 U.S.C. $455. Instead, the court 
ruled that "[tlhe administrative actions of a judge in his or her official capacity [are] judicial, 
rather than extrajudicial" for recusal purposes, u. at 1143, so that information obtained by a 
chief judge in performing administrative functions under section 372(c) is not disqualifying as 
"extrajudicial" knowledge. 



attempting to settle that dispute, we see no impropriety. At that time a special committee 
already had been appointed to investigate complaints against Judge McBryde, Chlefludgg 
Politz apparently attempted to persuade Judge McBryde to modify his behavior to moot the 
whole matter and spare both himself and the Fifth Circuit what might be a long and costly 
investigation. This is precisely the kind of attempt at suasion the system means to foster and 
encourage. 

For the same reasons, there is no substance to Judge McBrydeYs disqualification claims 
vis a vis other judges besides Judge Politz. Members of a special committee who are also 
members of the judicial council need not ordinarily recuse themselves from judicial council 
consideration of the special committee's report. There is no exceptional circumstance here that 
would dictate recusal. The fact that judicial council members may have had knowledge of the 
matter gained outside the section 372(c) proceedings, but in their capacity as members of the 
council, does not disqualify them. 

The Judicial Coun 
. . cil's F i d ~  

its-relatedness. A central theme of Judge McBrydeYs submissions to this 
committee has been that essentially all of the conduct for which he is to be sanctioned is 
"directly related to the merits of a decision or procedural ruling," section 372(c)(3)(A)(ii), and 
therefore not cognizable under the Act at all. In response to the argument that he is being 
sanctioned not for the substance of his rulings but for a pattern of conduct, he replies that a 
judge cannot be sanctioned because of a pattern of allegedly improper ruSings, any more than a 
judge could be sanctioned for a single allegedly improper ruling. Allegations are no less 
merits-related, he contends, because they challenge the merits of many rulings and not just 
some particular one. 

Although a judge indeed may_not be wctioned out of disagreement with the merits of 
rulings:a judge certainly may be sanctioned for a consistent pattem of abuse of lawyers 
appearing before him. The fact that that abuse is largely evidenced by the judge's rulings, 
statements, and conduct on the bench does not shield the abuse from investigation under the 
Act. To the contrary, allegations that a judge has been habitually abusive to counsel and others 
may be proven by evidence of conduct on the bench, including particular orders or rulings, 
that appears to constitute such abuse. 

To say that abuse of lawyers, or other forms of misconduct, that finds expression in a 
judge's rulings may be remedied under the Act is a to say that a judge's rulings themselves 
may be challenged under the Act. That of course remains the sole province of the court of 
appeals. 



For thg same reasons, sanctions in these circumstances do not trammel judicial 
independence, l k sux t i ons  are not based upon the legal merits of the judge's orders and 
rulings on the bench, but on the pattern of conduct that is evidenced by those orders and 
rulings. 

The same principle holds true when it is alleged that a judge has accepted a bribe, has 
been motivated by racial, ethnic, or religious bias, or has issued rulings as part of an improper 
vendetta or some other illicit or vindictive motive. A judge could not evade discipline for such 
a pattern of conduct by arguing that this was an attack on his rulings, and that if litigants 
believed his rulings were incorrect and the product of improper motivation, that was properly a 
matter for appeal, not for a misconduct proceeding. 'If a jud~e's behavigr on the bench, 
including directiyes to counsel and litigants, were wholly beyond the reach of the Act, the Act 
would be gutted, 

This view of the Act is amply supported by past decisions of this committee. In No. 
94-372-001, 37 F.3d 15 1 1 (1994), the complaint was that a district judge, in the course of 
recusing himself from a lawsuit in which the complainant was a party, issued a public order 
revealing that the reason for his recusal was that the complainant, whom the judge named, had 
previously filed a complaint of judicial misconduct against him under section 372(c). 
Complainant alleged that in so doing the judge violated the local D.C. Circuit rule imposing 
confidentiality on section 372(c) proceedings, including the identity of the complainant. This 
local rule served the purpose of protecting a complainant who desired confidentiality from fear 
of retaliation or other adverse consequences from the filing.of a complaint. 

The Judicial Council of the D.C. Circuit, by a 5-4 vote, dismissed the complaint in part 
because the judge's alleged misconduct arose "out of the performance of judicial duties as an 
Article 111 Judge." Indeed, the basis for the complaint was that certain aspects of the judge's 
order had constituted misconduct. 

This committee soundly rejected the judicial council's position. This committee stated 
that the judicial council's 

"suggestion is based upon a misapprehension of the scope and 
purposes of 5 372(c) and its cognizability provisions. . . . 

"It would exempt from the Act a wide range of conduct 
that has nothing to do with the merits of judicial rulings. Under 
the majority's formulation, for example, any misconduct by a 
judge that occurred while a judge was performing judicial duties 
- accepting bribes, uttering ethnic slurs, or communicating ex 
parte - would not be cognizable under the Act. 



"In fact, the central thrust of the Act is to make judges 
accountable for precisely this sort of conduct: conduct not related 
to the merits of rulings that arises in the course of the 
performance of judicial duties . . . ." 

In No. 88-372-001 (1988& this committee affirmed a reprimand (albeit reducing it from 
a public reprimand to a private reprimand) of a district judge for stating, in the course of a 
judicial proceeding, that he would not permit the complainant, a well-known attorney, to 
practice in his courtroom. On Judge McBryde's logic, the district judge's statement would 
amount to a ruling regulating the appearance of attorneys in that judge's court. Once this 
ruling was applied in a particular case in which the complainant sought to appear, the ruling 
could be reviewed by the court of appeals, and if improper it could be vacated. Instead, both 
the Judicial Council of the First Circuit and this committee assumed, without explicitly 
discussing the point, that since the judicial coirncil had found the district judge's statement to 
have been made as part of a personal vendetta directed at the complainant, the statement was 
subject to discipline, regardless of whether it could be characterized as a judicial ruling! 

Judge McBryde cites a host ofprders cued by chief judges dismiss in^ cPmplaVlfson 
g r o u n d s  ofn some of these, it is true, the complainant went beyond 
merely attacking the merits of rulings, and raised allegations that particular rulings had 
resulted from some form of illicit motive or were examples of improper conduct. In those 
cases, however, the complainant failed to provide adequate supporting factual substantiation to 
justiQ an investigation into his or her cia- of improper an&s or conduct. Absent such 
factual sGmort, these complaints' a& the merits of the 
rulings themselves, and thus were properly dismissed. The instant matter, of course, is quite 
different in that the claims of improper conduct were supported by considerable substance. 

The burden of proof. Judge McBryde argues that a judicial council may take the 
"drastic step" of punishing a federal judge only when the evidence is "clear and convincing" 
that the judge has committed conduct prejudicial to the effective and expeditious administration 
of the business of the courts. In his view, application of the preponderance-of-the-evidence 

Another instructive example -- in a matter that W o t  come before this ccumnhw 
i e .  88-2101 (Jud. Council 1 lth Cir. 1990). There a magistrate judge was publicly 
reprimanded by the Judicial Council of the Eleventh Circuit for ordering U.S. Marshals to take 
into custody a criminal defense attorney and bring that attorney, in handcuffs and chains as 
required by the Marshals' policies, to a hearing before the magistrate judge. In a sense, this 
directive constituted a "ruling" by the magistrate judge. Yet the magistrate judge's conduct, as 
evidenced by this "ruling," was deemed sanctionable because it was so palpably abusive toward 
counsel. 



burden of proof commonly employed in civil litigation would be inappropriate. 

There is nothing in the statute or the Fifth Circuit Rules that addresses this question. 
Nor is this committee aware of any decision in the eighteen years of the Act - whether by this 
committee, a judicial council, or a chief judge-- delineating such a standard. 

Judge McBryde points to authority that a clear and convincing evidence standard 
governs disciplinary proceedings against attorneys, citing In re Medrano, 956 F .2d 101, 102 
(5th Cir. 1992). It is generally true, also, that a clear and convincing evidence standard is 
applied in most states' disciplinary proceedings against state judges. See. e . 0  re D e w ,  
108 Wash. 2d 82, 109, 736 P.2d 639, 653 (1987). 

Even so, it is by no means clear that the clear and convincing evidence standard is the 
a p p r o p r n .  TIZrmebportant  distinctions between attorney discipline and discipline of 
most state judges, on the one hand, and federal judicial discipline short of impeachment on the 
other. The Fifth Circuit noted in -a, that "[a] disbarment proceeding is 
adversarial and quasi-criminal in nature," and therefore "[a] federal court may disbar an 
attorney only upon presentation of clear and convincing evidence sufficient to support the 
finding of one or more violations warranting this extreme sanction." M. at 102, Asection 
372(c) proceeding against a federal judge is neither adversarial nor quasi-criminal. The 
functional equivalent of disbarment, i.e., removal of the judge v o n d  the 
authority of the judicial council. In most states, by contrast, the state judges do not enjoy a 
guarantee of life tenure, and removal from office is a possible outcome of the judicial 
discipline process. 

-true that suspension of the assignment of new cases to a judge for one 
year is a very severe sanction. Nonetheless these are not unequivocally "judicial" proceedings. 
They do not involve the adjudication of an Article 111 case or controversy. As this committee 
has stated, "While section 372(c) proceedings have an adjudicatory aspect, they also have an 
administrative and managerial character not present in traditional adjudication by courts. " No. 
93-372-001, 9 F.3d 1562, 1566 (1993). The circuit council's actions are taken in furtherance 
of the council's responsibilities for the administration of the courts. The matter is thus more 
administrative than quasi-criminal, so that a standard more exacting than the usual 
preponderance standard may not be necessary. It would be hard to argue that a chief judge and 
judicial council must be restrained by a clear and convincing evidence standard in whatever 
factual determinations they must make in the everyday process of administering the business of 
the circuit. 

In any event, this committee need not determine this issue here. The evidence adduced 
by the special committee permits this committee to conclude that whether a preponderance 
standard or a clear and convincing evidence standard is applied, that standard was met here, as 
we will discuss in the next section. 



factual basis for the judicial council's sanctions. In its December 31, 1997 Order 
and Public Reprimand, the judicial council made the following findings of fact as to Judge 
McBryde' s conduct: 

"Judge McBryde has engaged in a continuingspattern of conduct 
evidencing arbitrariness and a b u s i v e n e s m a n d  
=cord within, the federal judiciary. This conduct is unacceptable and 
damaging to the federal judiciary. 

"Judge M-rate, abusive and intimidating treatment of 
lawyers, fellow judges, and others has detrimentally affected the effective 
administration of justice and the business of the courts in the Northern District 
of Texas. Judge McBryde has abused judicial power, imposed unwarranted 
sanctions on lawyers, and repeatedly and unjustifiedly attacked individual 
lawyers and groups of lawyers and court personnel. This pattern of behavior 
has had a negative and chilling impact'on the Fort Worth legal community and 
has, among other things prevented lawyers and parties from conducting judicial 
proceedings in a manner h consistent with e norms and aspirations of our system 
and is harmful to the reputation of the courts." 

The judicial council, out of concern for iality interests of the witnesses 
who had testified before-, t to make public any of the speciric 
kcidents that underlie this finding. As we conclude in the next section, this committee will not 
disturb the judicial council's determination that this degree of public disclosure, and not more, 
is appropriate at this time. This committee therefore cannot comment specifically on the 
evidence that supports the judicial council's findings, because that evidence remains 
confidential. 

This committee has reviewed the record in detail, applying a review standard of 
substantial deference to the judicial council's fact finding. The committee concludes that 
whatever standard of proof might be required to support the judicial council's fact finding -- 
whether a clear-and-convincing-evidence standard or a preponderance-of-the-evidence standard 
-- the evidence adduced regarding Judge McBryde's patterns of conduct is more than sufficient 
to support the judicial council's findings. As to certain matters, the evidence is undisputed; as 
to many, Judge McBryde has disputed testimony and evidence against him. In all instances, 
however, there was more than ample evidence to permit the special cornmitte~ judging the 
credibility of the live witnesses before it, to reach the factual conclusions that it did. 

The judge did, to be sure, present testimony from a number of lawyers who said they 
have been treated fairly by the judge, do not feel intimidated by him, and are happy to appear 
before him. The judge also presented testimony from jurors who have sat on cases presided 
over by him -- including jurors who sat on cases alleged to exemplify the judge's pattern of 
mistreatment of counsel -- who said that they saw no mistreatment, that they appreciated the 



judge's efforts to move cases along, and that they enjoyed being impaneled on his jury. Even 
if this testimony is believed, however, there is nothing in it that undercuts the impressive 
mound of evidence that Judge McBryde has frightened and intimidated a significant portion of 
the local bar. The special committee and judicial council also were entitled to discount the 
testimony of jurors, who as laypersons without significant court experience cannot ordinarily 
be expected to understand the proper contours of the judgecounsel relationship and evaluate a 
judge's conduct in the light of that understanding. 

The Judicial Council's Sanctions 

. Judge McBryde argues that the public reprimand that the 
judicial council intends to issue would be improper because it does not adequately specify the 
conduct that gives rise to the reprimand. Although the special committee recommended that its 
long report be made public and appended to &y public reprimand, the judicial council's order 
did not accept this recommendation, and would keep the report private. As a result, all that is 
public about the basis for the reprimand is the two-paragraph finding, that we quoted in the 
previous section, about the judge's conduct that appears in the text of the judicial council's 
Order and Reprimand. The council's public Order and Reprimand would not describe any of 
the specific incidents that underlie the reprimand. 

To this Judge McBryde objects, stating, "Basic fairness dictates that if a man is to be 
held up before his community as a wrongdoer, there should at least be some explanation of 
what he has done and why it is wrong, so that the public can evaluate the merits of the 
reprimand and the subject of the reprimand can respond appr~priately.~~ 

The-un . . - cil's sanctions do not rest on only one or two specific incidents of 
misconduct, which one might ordinarily expect to be referred to in the text of a public 
reprimand. They are based instead on a broad pattern of conduct that manifested itself in 
many specific incidents, none of which standing alone may have justified a sanction, We think 
that where sanctions are based upon such a pattern ot conduct, a judicial council may provide 
the public a short general description of the pattern of conduct, rather than a litany of all the 
specific underlying details. 

Also, the judicial council argues in justification that "not releasing the Report protects 
the privacy interests of the many witnesses who participated in this proceeding and whose 
testimony and experiences are summarized in the Report." Given that the council's order does 
at least provide a general description of Judge McBrydeYs misconduct, this committee defers to 
the judicial council's judgment as to the need to protect the privacy interests of witnesses. 

Judge McBryde has a remedy under 28 U. S.C. § 372(c)(14)(C) for his concern that 
more of the confidential proceedings be made public. If, under that section, he requests in 



writing that all or any portion of the proceedings be made public, it can be done with the assent 
of the chief judge of the circuit. The chief judge's assent is required in order to protect any 
confidentiality interests that witnesses or complainants may have in the proceedings. If the 
chief judge were to grant such a request, in whole or in part, the chief judge could redact any 
materials to be made public in whatever manner the chief judge considered appropriate in order 
to preserve these privacy interests. 

Judge McBryde argues that he has already pushed to make public the entire record of 
the proceedings, and the chief judge has not agreed. Judge McBryde does not wish to make 
public only the special committee report, with what he considers to be its one-sided view of the 
matter. Nonetheless, whatever the chief judge's position may have been in the past, Judge 
McBryde of course may renew his request in the future, when the circumstances surrounding 
the request conceivably may change. 

-vear sum-. Judge McBryde argues that the judicial council's order 
directing that no new cases be assigned to him for one year is an unconstitutional interference 
with the powers and prerogatives of an Article III judge. 

As Judge McBryde acknowledges, however,@is committee in the past has refused to 
consider challenges to the constitutionality of the dct, either on its 
84-372-001, which involved a complaint of sexual harassment 
against a judge, the judge argued before this committee that the Act was unconstitutional on its 
face and that it would violate the Constitution to apply the Act to punish the conduct he was 
found to have engaged in. This committee declined to entertain these contentions, stating: 

"We have no competence to adjudicate the facial 
constitutionality opthe statute or its constitutional application to 
the speech of an accused judge, however inappropriate or 
offensive his words may be. We are not a court. Our decisions 
are not subject to review by the Supreme Court of the United 
States. We sit in review of the action of the Circuit Council. 
The courts of the United States are open for the adjudication of 
such questions. " 

We similarly decline to undertake constitutional adjudication here.7 

' No court has ever adjudicated the constitutional validity of the Act's sanction of a 
temporary suspension, for a time certain, of the assignment of cases to a federal judge. 
Indeed, the instant matter is the first time this suspension sanction, as authorized by 28 U.S.C. 
8 372(~)(6)(B)(iv), has ever been invoked. . . 

dler v. Judicial C o u a ,  398 U. S. 74 (1970), did involve United States District 
Judge Stephen Chandler's challenge to a pre-Act order of the Judicial Council of the Tenth 



Judge McBryde further contends that the statutory provision authorizing a judicial 
council to "order . . . that, on a temporary basis for a time certain, no further cases be assigned 
to any judge or magistrate whose conduct is the subject of a complaint," 28 U.S.C. 
5 372(c)(6)(B)(iv), was intended by Congress to be used only for a "remedial" suspension of 
cases, whereas the judicial council's suspension here is impermissibly "punitive" in its goals.' 

Circuit suspending the assignment of new cases to Judge Chandler. The Supreme Court, 
however, declined to reach the merits of this issue. 

Judge McBryde quotes at length from Justices Black and Douglas who, in- in 
-, argued that such a suspension worked an unconstitutional infringement on the 
independence of an Article III judge. The Court majority, by contrast, stated that for "a 
complex judicial system [to] function efficiently," judges need a "statutory framework and 
power whereby they might 'put their own house in order.' . . . But if one judge in any system 
refuses to abide by such reasonable procedures it can hardly be that the extraordinary 
machinery of impeachment is the only recourse." U. at 85. Although the majority opinion 
drew back from attempting to define the permissible extent of a judicial council's power, it did 
state, We see no constitutional obstacle preventing Congress from vesting in the Circuit 
Judicial Councils, as a - ' ' the  bodies, authority to make 'all necessary orders for the 
effective and expediti~us administration of the business of the courts within [each] circuit.'" 

8Judge McBryde points to Senate legislative history, discussing an earlier version of the 
legislation that became the Judicial Conduct and Disability Act of 1980, 28 U .S .C. 5 372(c), 
which stated, 

"It is important to point out the Committee's clear 
intention to use the word 'temporary' in this subsection. Serious 
constitutional problems may be raised concerning the power of 
the circuit council to prohibit the assignment of further cases to 
the judge in question. The use of the word 'temporary' is 
designed to convey the clear intention of the Committee that this 
sanction is to be used only on rare occasions and only as an 
interim sanction. For example, the refusal of the council to allow 
a judge to accept further cases while undergoing treatment for 
alcoholism or until the reduction of an excess backlog of cases 
are examples where this sanction may be invoked." 

S. Rep. No. 96-362 (96th Cong . , 1st Sess. 1979) at 10, reprinted in 1980 U. S. Code C l u  
Ad. News 4315, 4323-24. Legislative history from the House side also stated, "It is the view 
of the Committee that all the sanctions relating to the discipline or disability treatment of 
tenured judges mentioned above are temporary in nature; implicitly, a judge who has recovered 
from a disease or who has remedied the conditions that caused the sanction can and should be 



Thus, he argues, its use for punitive purposes is not only unconstitutional but also in excess of 1 
the statutory authority granted to judicial councils by the Act. The judicial council has 
conceded, in its filings before this committee, that indeed it did have both punitive and 
remedial goals in mind in invoking the sanction. 

We need not consider Judge McBryde's objections to the punitive aspects of the 
suspension of case assignments because we decline to affirm the suspension insofar as it was 
intended to punish Judge McBryde for past misconduct. Even with substantial deference to the 
judicial council's firsthand judgment about what constitutes an appropriate punishment, this 
committee believes that the judicial council's public reprimand - a serious sanction - is a 
sufficient punishment for the judge's past pattern of abusive conduct. 

We do, however, affirm the suspension, in modified form, as a remedial measure 
intended to ameliorate Judge McBryde's behavior in the future. The special committee made it 
clear in its report that it did intend the suspension of new case assignments to serve very 
substantial remedial purposes. The special committee expressed its concern that during the 
committee's hearings, 

"Judge McBryde evinced no reflection or remorse 
concerning the totality of his conduct. . . . Aside from one or two 
instances . . . , Judge McBryde refused to acknowledge the 
impropriety of his actions. His repeated responses that his 
actions were proper and appropriate bespeak both of denial and 
the probability that, absent self-reappraisal, such conduct will not 
abate. 

"Depriving Judge McBryde of new assignments for this 
period will not prevent continued abuse, but it will provide him 
some opportunity for deep reflection, which is necessary and 
desirable. " 

The judicial council adopted the special committee report in this regard, since the council 
adopted that report "to the extent relevant to the action below." 

We have thoroughly reviewed the evidence and we find that it justifies the judicial 
council's conclusions that Judge McBryde has generally refused to acknowledge the 
impropriety of his actions, and that an "opportunity for deep reflection" is desirable to permit 
him to consider the need to reform his conduct in the future. The judge has yet to give any 
indication that he accepts he has a problem, and until he does so there is little hope for 
improvement. A lightening of his case load will permit him to engage in the "self-appraisal" 

restored to office." H.R. Rep. No. 96-13 13 (96th Cong . , 2d Sess. 1980), at 12. 

23 



and "deep reflection" referred to by the special committee. The purpose of this suspension of 
new case assignments, therefore, is the same as in the case of a remedial suspension of new 
cases for a judge with a substance abuse problem, or with some other physical or mental 
problem, who refuses to take steps to confront the problem. Thus, we uphold the susqension 
as aimed at modifying Judge McBryde's pattern of behavior toward attorneys,zurt personnel, 
and others, not as punishing him for past misbehavior. 

As formulated by the judicial council, the suspension is for the definite period of a 
year. In keeping with the purely remedial nature of the suspension, however, the suspension 
should not continue once it has fairly achieved its remedial purpose. The suspension should 
terminate in the event that, during the year, Judge McBryde shows significant signs of 
modifying his conduct. In the analogous situation of a one-year suspension of case 
assignments to a judge with a substance abuse problem, for example, one would expect the 
suspension to abate if the judge completed successful treatment for the problem within the 
year. We therefore modify the tenns of the suspension of new case assignments in order to 
bring it within Judge McBryde's power to effect an end to the suspension before the expiration 
of a year. 

The committee directs the judicial council to terminate the suspension of new case 
assignments before the expiration of the year if the council finds, either upon an application by 
Judge McBryde or on its own motion, that Judge McBryde's conduct indicates that he has 
seized the opportunity for self-appraisal and deep reflection in good faith, and that he has made 
substantial progress toward improving his conduct. 

The committee notes, in affirming the one-year suspension as purely remedial, that we 
cannot be sure that all of the members of the judicial council who voted for the suspension 
(which was approved by a vote of 13 to 6) would have voted for a purely remedial suspension. 
It is possible that some council members may have supported the suspension only for purposes 
of punishment, or for both punitive and remedial purposes. Nonetheless we see no need to 
remand this matter to the judicial council for the council's consideration of the advisability of a 
purely remedial suspension. The judicial council of course may reconsider its suspension at 
any time it sees fit to do so. It goes without saying that if the judicial council concludes, for 
example, that a remedial suspension is not appropriate, that a one-year suspension is too 
lengthy for purely remedial purposes, or that the period of time that has elapsed since Judge 
McBiyde learned of the council's decision to impose a public reprimand has been sufficient to 
give the judge an opportunity to reflect, this committee's affinnance of a one-year remedial 
suspension in no way precludes the judicial council from revisiting the matter. 

The r- order. There is plenty of evidence in the record to support the 
judicial council's implicit conclusion that there was a significant risk that Judge McBryde 
might attempt to retaliate in some fashion against witnesses who had testified against him, or at 
least that witnesses reasonably perceived such a risk. The judicial council has a strong interest 
in protecting the integrity and effectiveness of its investigation, which could be seriously 



hampered if witnesses wo-otected against such retaliation. Thus, 
the judicial council or ge McBryde, for a period of three (3) years from the 
effective date of this Order, is not to participate in (i) cases now pending before him (other 
than any as to which there are appellate proceedings) in which any of the attorneys listed on 
Attachment A are currently involved, and (ii) any and all cases filed after the effective date of 
this order in which the initial notice of appearance includes any of the attorneys listed on 
Attachment A. " 

Judge McBryde argues that the judicial council lacks authority to order the recusal of a 
judge from any case. Such authority, he asserts, is reserved to the court of appeals on review 
of determinations by the district judge on recusal motions properly brought under 28 U.S.C. 
5s 144 and 455. These recusal decisions are decisions on the merits just like any other rulings 
handed down by a district judge. Thus, "[tlhe complaint procedure may not be used to have a 
judge disqualified from sitting on a particular case. A motion for disqualification should be 
made in the case." Rule l(e) of the Illustrative Rules Governing Complaints of Judicial 
Misconduct and Disability. 

We do not quarrel with the proposition that it is for the courts, not for a non-court such 
as the ju-, Gdetermhe the application of sections 144 and 455 in particular case;. 
That is not, however, what the council's reassignment order does. 

A judicial council, exercising its authority under 28 U.S.C. 5 372(~)(6)(B)(vii) to 
"order . . . such other action as it considers appropriate under the circumstances," may reassign 
cases as a result of a complaint proceeding if to do so is appropriate to foster the effective and 
expeditious administration of judicial business. Such a reassignment order is an entirely 
different thing from recusal under the recusal statutes, and is not governed by the standards set 
out in those stat~tes.~ The council properly exercised just such authority by issuing the order 
for the purpose of protecting the integrity of its proceedings by e t s  witnesses against 
what it concluded was a genuine or reasonably perceived risk of retaliation by J U ~ G  McBryde. 

Judge McBryde counters that nevertheless the judicial council is not a court, cannot 
exercise judicial power, and cannot issue rulings that dispose of issues in Article III cases and 
controversies. If Congress has given the courts of appeals authority to order reassignment of a 
dismct judge on some basis other than application of the recusal statutes, there is no question 
that those courts may properly exercise that authority. If, however, case reassignment amounts 

The judicial council analogizes its reassignment order to an order issued by a court of 
appeals under 28 U .S.C. $2106, which has been interpreted to pennit the court of appeals to 
reassign cases from one district judge to another. Such an order under section 2106 is an 
entirely different thing from a recusal order under the recusal statutes. As such, a section 2106 
order is adjudicated under a different standard than the recusal standards applicable under 28 
U.S.C. $8 144 and 455. Jdteky v. United States, 510 U.S. 540, 554 (1994). 



to a ruling in a case, involving exercise of the judicial power, then, the judge argues, the 
judicial council may not issue such an order. 

The short answer is that the matter of case assignments is an administrative one, and 
does not involve the exercise of judicial power. Under 28 U.S.C. 8 137, for example, where 
the judges of a district court do not agree on a system for case assignments among district 
judges, the judicial council, by exercise of its administrative authority, may impose a case 
assignment system. This does not inject the judicial council into judicial rulings in particular 
cases. 

The council's reassignment order is akin to action under section 137. The council is 
exercising its administrative authority, not casedecisional authority, to protect the integrity of 
its proceedings by directing that Judge McBryde not participate in cases where his participation 
would threaten that integrity, i.e., in cases where witnesses adverse to him appear as counsel. 
Thus its action has nothing whatsoever to do with the circumstances of the particular cases in 
which those witnesses happen to appear. The council does not purport to direct Judge 
McBryde how to decide motions to recuse or how to apply the recusal statutes. 

Only the judicial council is in a realistic position to take this action. The possibility of 
subsequent piecemeal rulings by the court of appeals, entered only months later in one or more 
cases, directing Judge McBryde not to participate in such cases would be less effective in 
protecting the integrity of the section 372(c) proceedings. Adverse witnesses awaiting such 
rulings would have much less assurance that they would be protected against feared retaliation. 

Finally, Judge McBryde argues that the judicial council's reassignment order is unwise 
in its details and in its practical effects. He contends that the order gives the affected attorneys 
and their clients the kinds of opportunities for judge-shopping that the federal judicial system 
ordinarily frowns upon. 

It is for the judicial council to determine how best to balance concerns about judge- 
shopping against the need it sees to protect witnesses against feared retaliation. The Act 
confers upon the judge complained against the right to seek Judicial Conference review in 
order to ensure the fairness and propriety of circuit council proceedings and orders affecting 
the judge's interests. When a judge argues that aspects of a council order - wholly apart from 
their impact on the judge - manifest an unwise and ill-considered approach to judicial 
administration, this begins to take the committee's review proceeding beyond its intended 
purpose. 

This is not to say that this committee lacks authority to examine and modify the 
practical details and implementation of the council's reassignment order. We are loathe to 
exercise any such authority in the absence of some extraordinary circumstance, and we see 
nothing to justify such intervention here. As the council has pointed out, if the reassignment 
order causes problems, the council can issue additional supplemental orders to address them. 



We have considered all of Judge McBryde's other arguments and find them meritless. 

Conclusion 

This committee afCirms the December 3 1, 1997 Order and Public Reprimand issued by 
the Judicial Council of the Fifth Circuit in all respects except the following. Section 2 of the 
Order and Public Reprimand is modified to state: "Pursuant to 28 U.S.C. 5 372(c)(6)(B)(iv), 
no new cases are to be assigned to Judge McBryde for a period of one (1) year from the 
effective date of this Order, unless and until the Council finds that Judge McBryde's conduct 
indicates that he has seized the opportunity for self-appraisal and deep reflection in good faith 
and that he has made substantial progress toward improving his conduct;". 

This committee's stay of the judicial council's Order and Public Reprimand is hereby 

FOR THE COMMITTEE 

William J. Bauer 
United States Circuit ~udge" 

September 18, 1998 

'O This opinion was prepared by Judge William J. Bauer, with United States Circuit 
Judge Stephanie K. Seymour, United States Circuit Judge Cornelia G. Kennedy, United States 
District Judge Gordon Thompson, Jr., and United States District Judge Anthony A. Alaimo 
concurring. 



BEFORE THE COMMITTEE TO REVIEW CIRCUIT COUNCIL 

CONDUCT AND DISABILITY ORDERS 

JUDICIAL CONFERENCE OF THE UNITED STATES 

NO. 01-372-001 

In re: Complaint of Judicial Misconduct or Disability 

COMMITTEE MEMORANDUM AND ORDER 

This matter is before the Judicial Conference Committee to Review Circuit Council 

Conduct and Disability Orders pursuant to a petition for review dated April 26, 2001 .' 

Complainant filed the instant complaint with the clerk of the Court of Appeals for the 

District of Columbia Circuit on August 5 ,  1999. The complaint alleged, among other things, 

that the judge co~nplained against, while serving as chief judge of a district court, had bypassed 

1 Under 28 U.S.C. 5 372(c)(10), "A complainant, judge, or magistrate aggrieved by an 
action of the judicial council under paragraph (6) of this subsection [-- the paragraph under 
which the judicial council may take action on, or may dismiss, a complaint of judicial 
misconduct or disability following the report of a special investigating committee --] may 
petition the Judicial Conference of the United States for review thereof. The Judicial 
Conference, or the standing committee established under section 331 of this title, may grant a 
petition filed by a complainant, judge, or magistrate under this paragraph. " 

Section 331 of 28 U.S.C. provides, "The Conference is authorized to exercise the 
authority provided in section 372(c) of this title as the Conference, or through a standing 
committee. If the Conference elects to establish a standing committee, it shall be appointed by 
the Chief Justice and all petitions for review shall be reviewed by that committee." 

The Judicial Conference has established this committee to be the standing committee 
authorized to act for the Judicial Conference under 5 331 in proceedings of this kind. Pursuant 
to §§  331 and 372(c)(10), this committee may grant or deny complainant's petition for review, 
and the committee's orders in thic respect are final and not appealable 



the district court's random case assignment system to assign "highly-charged criminal cases to 

recent Clinton appointees. " Complainant argued that these cases did not come within the 

district court's local rule which authorized the chief judge to specially assign criminal cases 

that would be "protracted. " According to complainant, the district judge acted improperly out 

of partisan political motives, or at least reasonably appeared to have so acted. 

On March 14, 2000, the acting chief judge of the District of Columbia Circuit 

appointed a special committee pursuant to 28 U.S.C. 5 372(c)(4) to investigate these 

allegations of the complaint. The special committee was also charged with investigating 

similar allegations brought against the judge complained against in a second complaint. That 

second complaint is not before this committee, no petition for review from its disposition 

having been filed. 

To investigate the allegations of these two complaints, the special committee retained as 

its counsel a foniier Republican-appointed United States Attorney and Department of Justice 

official. On December 18, 2000, counsel for the special committee, following an extensive 

investigation, submitted to the special committee a 136-page report. The report concluded, 

"As a result of a detailed and thorough six-month investigation, we have determined that the 

evidence does not support the contention that the assignments at issue were made in 

furtherance of a political agenda favoring the Clinton Administration and the defendants in 

those cases. " On February 1, 2001, the special committee, adopting the findings of counsel 

for the special committee, submitted its report to the Judicial Council of the District of 

Columbia Circuit, recommending that the complaint be dismissed. 



In a February 26, 2001, memorandum and order, the Judicial Council of the District of 

Columbia Circuit dismissed both complaints. The judicial council stated that it found 

counsel's report to the special committee to be "persuasive." The judicial council concluded, 

"A preponderance of the evidence available suggests that the subject judge did not assign cases 

with a political or partisan motivation, or engage in any deliberate or even clear violation of 

any rules." Along with its memorandum and order the judicial council issued the report of the 

special committee, which included counsel's report to the special committee. 

Complainant filed its petition for review of the judicial council's order on April 26, 

2001. Subsequently, the committee received'memoranda from complainant and from the judge 

complained against. 

We have carefully reviewed the record and the filings of complainant and the judge 

complained against, and we see no reason to disturb the conclusions of the judicial council. 

The investigation conducted by counsel for the special committee was extensive and thorough. 

As did the judicial council, we find the conclusions of that investigation persuasive. We 

a f f m  the judicial council's dismissal of complainant's complaint for the reasons stated by the 

judicial council in its February 26, 2001, memorandum and order. 

Of the nine cases alleged to have been specially assigned by the judge complained 

against on a partisan basis, in only three did the evidence developed by counsel for the special 

committee show that the judge actually played any role in the case assignment. As to these 

three, the evidence did not suggest that the judge acted with any partisan motive, or that the 

judge deliberately, or even clearly, violated local rules governing case assignments. 



Complainant's petition for review argues that, even if the judge complained against did 

not act with any improper motivation, the judge's actions created an improper appearance of 

politically-motivated case assignments. Accordingly, complainant argues, the judge's actions 

created an "appearance of impropriety" in violation of Canon 2 of the Code of Conduct for 

United States Judges, and therefore a finding of misconduct should be made on the basis of this 

purported ethical violation. 

The commentary to Canon 2 of the Code of Conduct for United States Judges explains, 

however, that "[tlhe test for appearance of impropriety is whether the conduct would create in 

reasonable minds, with knowledge of all the relevant circumstances that a reasonable inquiry 

would disclose, a perception" of impropriety. We conclude, based on the surrounding 

"relevant circumstances" as persuasively found by the judicial council, that no reasonable 

observer would perceive an improper partisan basis for the judgers actions. 

Complainant also argues that the judge complained against, by conducting the judge's 

own investigation into the case assignments at issue, improperly "coached, intimidated, and 

sought to influence the testimony of witnesses in this inquiry." Our review of the record, 

however, reveals no basis to question the findings of the judicial council that the judge did not 

act with any improper purpose and that the witnesses interviewed by the judge "did not feel 

intimidated, coerced, or otherwise improperly influenced." 

We also reject, for the reasons stated by the judicial council, complainant's arguments 

that the judge's alleged failures of memory constituted misconduct and that the judge 



improperly attempted to mislead the judicial council and its investigators. The evidence of 

record does not support these allegations. 

The petition for review is denied. 

FOR THE  COMMITTEE^ 

William J.  Bauer 

United States Circuit Judge 

October 10, 2001 

This opinion was prepared by Judge William J. Bauer, with United States Circuit Judges 
Stephanie K. Seymour and Pasco M. Bowman and United States District Judges Anthony A. 
Alaimo and Barefoot Sanders, concurring. 
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Attached for your information is an opinion of the Judicial Conference Committee
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response to a petition for review filed by the complainant in a proceeding in the Ninth
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OPINION OF THE COMMITTEE TO REVIEW
CIRCUIT COUNCIL CONDUCT AND DISABILITY ORDERS

April 28, 2006

Hon. Dolores K. Sloviter, with whom the Hon. Pasco M. Bowman II and the Hon.
Barefoot Sanders join.

I.

Facts and Procedural Background

The Judicial Conference of the United States has delegated to the Committee

to Review Circuit Council Conduct and Disability Orders the responsibility to

consider petitions addressed to the Judicial Conference for review of circuit

council actions on judicial conduct or disability complaints under 28 U.S.C. §

357(a).

A misconduct complaint was filed by an attorney against a district judge

(“District Judge”) in the Ninth Circuit in February 2003, alleging that the District

Judge withdrew the reference of a bankruptcy matter from the Bankruptcy Court

and stayed enforcement of a state unlawful detainer judgment for improper

reasons.  The Debtor was serving probation after having been convicted of false

statements and loan fraud.  The Chief Judge of the Court of Appeals, Mary M.

Schroeder, dismissed the misconduct complaint on July 14, 2003, stating that

“upon inquiry the allegations of inappropriate conduct were not substantiated.”



1  For further background factual information, see In re Canter, 299 F.3d
1150 (9th Cir. 2002) (holding that the District Judge abused his discretion in
withdrawing the reference and in staying the eviction proceedings against the
probationer).

2

The complainant then petitioned the Judicial Council of the Ninth Circuit for

review of the chief judge’s order dismissing the complaint.  The petition for review

was sent to ten members of the Judicial Council of the Ninth Circuit, a group

consisting of five circuit judges and five district judges (hereafter referred to as

“Judicial Council”), who were authorized to act as the Judicial Council.  On

September 10, 2003, the Judicial Council requested the District Judge to provide

further details with respect to the District Judge’s withdrawal of the reference to

the Bankruptcy Court, his reinstatement of the automatic bankruptcy stay, and his

placement of the Debtor on probation with a condition that she personally report to

the District Judge every 120 days.  The District Judge responded by letter dated

October 9, 2003.  The District Judge explained that he had transferred the

Bankruptcy Court proceeding to another district judge to evaluate the propriety of

the withdrawal of the reference.  The second judge had referred the proceeding to

the Bankruptcy Court once again, and ultimately that court granted the trustee’s

motion to abandon the estate’s interest in the residence in question.1

At the request of the Judicial Council, during November, 2003 an Assistant



3

Circuit Executive contacted several individuals regarding certain relevant facts.

The Judicial Council entered an order on December 18 vacating the chief

judge’s dismissal order and remanding the matter to her for further proceedings

consistent with its order.  Four members of the Judicial Council dissented, voting

to affirm the order of Chief Judge Schroeder dismissing the complaint.

Upon remand, the District Judge filed a lengthy response to the Judicial

Council’s order challenging the complainant’s allegation that an improper

relationship existed between the District Judge and the Debtor, characterizing the

allegations in the Judicial Council order as meritless, contending that the Council

exceeded the scope of its authority under the Ninth Circuit’s judicial misconduct

rules, and requesting that the Council dismiss the complaint.  By order dated

November 4, 2004, Chief Judge Schroeder once again dismissed the complaint of

judicial misconduct stating, inter alia, that “the complainant’s factual allegations of

an inappropriate personal relationship, and the Judicial Council’s subsequent

concern about secret communications having occurred between the District Judge

and the defendant/debtor, are not reasonably in dispute within the meaning of 28

U.S.C. § 352(a).”  The chief judge further stated that the unlawful filing of and

references to a confidential pre-sentence investigation report in defendant/debtor’s

bankruptcy proceedings constituted a legitimate basis for the District Judge’s
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initial assumption of jurisdiction in the bankruptcy case, sufficient to preclude a

finding of judicial misconduct.

The complainant then petitioned the Judicial Council for review of the chief

judge’s November 4, 2004 order.  On May 18, 2005, the Judicial Council sent the

District Judge a letter agreeing with the chief judge that the allegation that the

District Judge acted inappropriately in supervising the probation of the Debtor was

unfounded.  Nonetheless, the Council sought additional information from the

District Judge with respect to other allegations.  The District Judge responded by

his counsel by letter dated June 17, 2005.

On September 29, 2005, the Judicial Council issued an order concluding that

“appropriate corrective action has been taken in this case” and affirmed the

November 4, 2004 order of the chief judge dismissing the complaint.  One judge

filed a partial concurrence and partial dissent, another judge dissented, and a third

judge separately dissented.  On October 1, 2005 the complainant sent the Judicial

Conference a request for review of the action of the Judicial Council, which was

transmitted to this Committee.

II.

Discussion

Before proceeding to address the substance of the complaint, the Committee



5

must determine whether it has jurisdiction to do so.

The United States Code provides that any person alleging that a judge has

engaged in conduct prejudicial to the effective and expeditious administration of

the business of the courts may file with the Clerk of the Court of Appeals for the

circuit a written complaint containing a brief statement of the facts constituting

such conduct.  28 U.S.C. § 351(a).  The Clerk of the Court is required to promptly

transmit any such complaint to the chief judge of the circuit as well as to the judge

whose conduct is the subject of the complaint.  28 U.S.C. § 351(c).  The chief

judge is required to expeditiously review any such complaint received under

section 351(a).  Under the statute, the chief judge may conduct a limited inquiry for

the purpose of determining “(1) whether appropriate corrective action has been or

can be taken without the necessity for a formal investigation; and (2) whether the

facts stated in the complaint are either plainly untrue or are incapable of being

established through investigation.”

The chief judge may request the judge whose conduct is complained of to

file a written response to the complaint and “may also communicate orally or in

writing with the complainant, the judge whose conduct is complained of, and any

other person who may have knowledge of the matter, and may review any

transcripts or other relevant documents.”  28 U.S.C. § 352(a).  However, that
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section also provides that “[t]he chief judge shall not undertake to make findings of

fact about any matter that is reasonably in dispute.”  After the chief judge reviews

the complaint, the chief judge may dismiss the complaint or appoint a special

committee to investigate the facts and allegations.  28 U.S.C. §§ 352, 353.

In the case before us, the complainant has petitioned for review of the action

of the Judicial Council.  However, we are limited by § 357(a) to consider petitions

for review by “a complainant or judge aggrieved by an action of the judicial

council under section 354 . . .”  28 U.S.C. § 357(a).  Section 354 gives the Judicial

Council the authority to take certain actions “upon receipt of a report filed under

section 353(c).”  28 U.S.C. § 354(a)(1).  Section 353(c) in turn is limited to reports

made by “[e]ach [special] committee appointed under subsection (a).”

In this case there was no special committee appointed by the chief judge. 

We must, therefore, determine whether we have any authority under the statute. 

The majority of this Committee concludes that the statute gives the Committee no

explicit authority to review the Judicial Council’s order affirming the chief judge’s

dismissal of the complaint.  We believe it inappropriate to find that we have

implicit authority.  In cases that do not involve the appointment of a special

investigating committee, it appears that Congress gave the Judicial Council final

review authority by providing in § 352(c) that “[a] complainant or judge aggrieved
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by a final order of the chief judge under this section may petition the judicial

council of the circuit for review thereof.”  Further, § 352(c) provides that “the

denial of a petition for review of the chief judge’s order shall be final and

conclusive and shall not be judicially reviewable on appeal or otherwise.

Admittedly, under the statutory scheme as the majority reads it, a chief judge

may avoid review by the Judicial Conference (and by definition our committee) by

the simple expedient of failing to appoint a special committee under § 353 and

instead dismissing a complaint under § 352(b).  This may not be as serious a gap as

appears in the first instance because the statute places the responsibility of

reviewing orders of the chief judge squarely on the Judicial Council.  If the chief

judge (as happened in the matter before us) enters an order dismissing the

complaint under § 352(b)(2) after concluding that there are no factual allegations

reasonably in dispute and that there is a legitimate basis for the judge’s actions

sufficient to preclude a finding of misconduct, then final review is left to the

Judicial Council.  The Judicial Council of the Ninth Circuit exercised its authority

in a deliberative manner in the matter before us.  It directed questions to the

District Judge as to his explanation for his actions.  It also directed the Assistant

Circuit Executive to make further inquiry on its behalf.

The Judicial Council issued an order vacating the chief judge’s dismissal
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order and remanded the matter to the chief judge for further proceedings consistent

with its order.  The chief judge directed that further inquiry be conducted and

thereafter issued a supplemental order dismissing the complaint.  The Judicial

Council then entered an order affirming the order of the chief judge.  Three

members of the Judicial Council dissented.

We therefore conclude that under the scheme of the statute, this Committee

has no jurisdiction to review a judicial council’s order if the chief judge has not

appointed a special committee under 28 U.S.C. § 353.  Although we believe there

is much to commend in the opinion of our dissenting member, we believe that

additional legislation expanding the scope of the Conference’s (and, by delegation,

this Committee’s) jurisdiction is necessary before we may review the Judicial

Council’s order affirming the chief judge’s dismissal of the complaint.  Therefore,

we do not comment on the merits of the matter.



United States Judicial Conference1
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Dissenting Statement of the Honorable Ralph K. Winter, United5

States Circuit Judge, with whom the Hon. Carolyn R. Dimmick6

joins.7

This petition for review of the dismissal of a judicial8

misconduct complaint has been considered twice by the Chief9

Circuit Judge of the Ninth Circuit Court of Appeals and twice by10

the Ninth Circuit Judicial Council.  In its final decision, the11

Judicial Council affirmed the Chief Circuit Judge’s dismissal of12

the complaint, In re Complaint of Judicial Misconduct, 425 F.3d13

1179, 1182 (9th Cir. 2005), although several members of the14

Council dissented, e.g., id. at 1183 (Kozinski, J., dissenting);15

id. at 1202 (Winmill, J., dissenting).  My colleagues conclude16

that the Judicial Conference -- and by delegation this Committee,17

see In re Complaint of Judicial Misconduct, 37 F.3d 1511, 1511-1218

(Jud. Conf. 1994) -- has no statutory jurisdiction to entertain19

the petition.  Respectfully, I cannot agree.20

Two key aspects of this proceeding are effectively21

indisputable.  First, the record would support a finding of22

misconduct in the form of an ex parte contact resulting in a23

judicial ruling.  Second, the mandatory statutory procedures24

regarding judicial misconduct petitions were not followed by25
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either the Chief Circuit Judge or the Judicial Council of the1

Ninth Circuit.2

As it comes before us and briefly stated, a debtor in3

bankruptcy was on probation as a result of a criminal proceeding4

against her.  The District Judge who had sentenced the debtor was5

personally supervising her probation -- as is his practice with6

all probationers.  Without notice to any of the other parties to7

the bankruptcy proceeding, the District Judge withdrew the8

reference of that proceeding (not previously assigned to the9

District Judge) and entered an order staying a state court10

eviction proceeding brought by the debtor’s landlord.11

The debtor’s own lawyer has stated that his secretary wrote12

a letter to the District Judge in the debtor’s name, that the13

debtor personally delivered it to the District Judge and had a14

brief discussion with him, and that the debtor later reported15

that the letter had "worked."16

More importantly, the District Judge told the Judicial17

Council only a slightly different story.  He stated that he had a18

conversation with the debtor and learned of a state court19

eviction proceeding in which she was involved, and as to which20

the automatic bankruptcy stay had been lifted by the bankruptcy21

court.  On the basis of that conversation, he concluded that her22

legal representation in the state proceeding had been inadequate23

and withdrew the reference and reimposed the stay.  None of the24
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parties to the bankruptcy proceeding or their counsel had any1

notice of, or participated in, the conversation.  The District2

Judge’s best recollection was that this conversation occurred at3

a scheduled meeting with the debtor involving her probation.4

The statutory scheme clearly requires that, in all5

misconduct proceedings that are non-frivolous and involve6

uncorrected conduct, the chief circuit judge shall appoint a7

special committee to investigate and report to the Judicial8

Council on the matter.  28 U.S.C. § 353(a).  The Judicial Council9

may then take action as it sees fit, id. § 354, and aggrieved10

parties may seek review in the Judicial Conference, id. § 357(a),11

which has delegated its power in that regard to this Committee,12

see In re Complaint of Judicial Misconduct, 37 F.3d at 1511-12. 13

No special committee was ever appointed to investigate the14

present complaint.  Instead, the Chief Circuit Judge used a15

summary procedure limited by statute to cases where the complaint16

is frivolous on its face, no material facts are in dispute, or17

corrective action has been taken.  See 28 U.S.C. § 352.  When18

following this procedural route, the Chief Circuit Judge is19

expressly forbidden by the statute from making "findings of fact20

about any matter that is reasonably in dispute." Id. § 352(a)(2). 21

Nevertheless, she concluded that no letter was received by the22

District Judge from the debtor, and, without mentioning the23

District Judge’s own admissions, that no ex parte conduct had24
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occurred.  The Judicial Council stated that it would not "upset1

that factual finding."  In re Complaint of Judicial Misconduct,2

425 F.3d at 1181.  The Council also found that corrective action3

had been taken because the District Judge, who denied that any4

conversation with the probationer constituted an ex parte5

contact, acknowledged that he would explain his actions better in6

the future.  Id. at 1181-82.7

Unlike misconduct complaints subject to the special8

committee procedure, the statute contains no provision for review9

by the Conference involving complaints that are subject to the10

summary procedure.  My colleagues conclude that because the Chief11

Circuit Judge never appointed a special committee, the Conference12

has no jurisdiction to entertain the petition for review.13

In my view, we have authority to review whether a misconduct14

complaint requires appointment of a special committee or whether15

it may be disposed of by what was intended as a summary16

procedure.  I therefore believe that we have jurisdiction to17

review whether this matter was of a kind that Congress intended18

to be subject to review by the Conference.19

First, the jurisdiction of appellate tribunals is not20

determined by the whim of the subordinate tribunals whose21

decisions are to be reviewed.  Yet that is the result here: 22

because the Chief Circuit Judge did not appoint a special23

committee, the Committee concludes that the Conference has no24
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jurisdiction.  In short, because the statutorily required1

procedures were not followed, there is no review.  Second, if a2

non-frivolous misconduct proceeding may be disposed of through3

the summary procedure, then all assurance that uniform rules of4

procedure or conduct will be followed in such proceedings will be5

lost because review at the national level will be random.  Third,6

there cannot be public confidence in a self-regulatory misconduct7

procedure that allows those closest to an accused colleague to8

dismiss a complaint by actions that ignore statutory procedures9

and simultaneously render the tribunal of final review impotent.10

The details of my reasoning follow.11

I.  The Statutory Scheme12

Under the governing statute, any person may file a written13

complaint with the clerk of the relevant court of appeals14

claiming that a judge has engaged in "conduct prejudicial to the15

effective and expeditious administration of the business of the16

courts."  28 U.S.C. § 351(a).  The clerk transmits the complaint17

to the chief circuit judge.  Id. § 351(c). 18

The statute then distinguishes between complaints that may19

be dismissed summarily and those that raise genuine issues.  As20

to the former, after "expeditiously reviewing a complaint," the21

chief circuit judge may dismiss the complaint if it fails to22

conform with the requirements for submitting a complaint, is23

directly related to the merits of a decision or procedural24
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ruling, or is frivolous.  Id. § 352(b)(1).  A frivolous claim is1

one that lacks sufficient evidence to raise an inference that2

misconduct had occurred or contains allegations that are3

incapable of being established through investigation.  Id. §4

352(b)(1)(A)(iii).  The chief circuit judge may also dismiss the5

complaint without further action "when a limited inquiry . . .6

demonstrates that the allegations in the complaint lack any7

factual foundation or are conclusively refuted by objective8

evidence."  Id. § 352(b)(1)(B).  In that "limited inquiry," the9

chief circuit judge "shall not undertake to make findings of fact10

about any matter that is reasonably in dispute."  Id. § 352(a). 11

The chief circuit judge may also "conclude" the proceeding if12

"appropriate corrective action has been taken" or if intervening13

events have rendered action on the complaint unnecessary.  Id. §14

352(b)(2).15

Any person aggrieved by a Section 352 order of the chief16

circuit judge may petition the circuit judicial council, or a17

panel thereof, for review of the order.  Id. § 352(c).  If the18

petition for review is unsuccessful, no further review is19

available.  "[D]enial of a petition for review of the chief20

judge’s order shall be final and conclusive and shall not be21

judicially reviewable on appeal or otherwise."  Id. § 352(c).22

The statute provides a different procedure for complaints23

that raise a genuine dispute about whether misconduct occurred. 24
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If the chief circuit judge may not validly dismiss the complaint1

or conclude the proceeding under Section 352, "the chief judge2

shall promptly . . . appoint himself or herself and equal numbers3

of circuit and district judges of the circuit to a special4

committee to investigate the facts and allegations contained in5

the complaint" and certify the complaint to that committee.  Id.6

§ 353(a)(1)-(2).  The chief circuit judge must also notify the7

judge whose conduct is the subject of the complaint.  Id. §8

353(a)(3).  The special committee "shall conduct an investigation9

as extensive as it considers necessary, and shall expeditiously10

file a comprehensive written report thereon with the judicial11

council of the circuit."  Id. § 353(c).12

Upon receiving the special committee’s report, the judicial13

council may conduct additional investigation as necessary.  Id. §14

354(a)(1)(A).  The council may dismiss the complaint, but, if it15

does not, "shall take such action as is appropriate to ensure the16

effective and expeditious administration of the business of the17

courts within the circuit."  Id. § 354(a)(1)(B)-(C).  Any18

complainant or judge aggrieved by an action of the judicial19

council under Section 354 may petition the Judicial Conference of20

the United States for review.  Id. § 357(a).  As noted, "[t]he21

Judicial Conference has established this committee to be the22

standing committee authorized to act for the Judicial Conference23

under § 331 in proceedings of this kind." In re Complaint of24
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Judicial Misconduct, 37 F.3d at 1511-12.1

Other than review of Section 352 orders by the judicial2

council and review of Section 354 proceedings by the Judicial3

Conference, "all orders and determinations, including denials of4

petitions for review, shall be final and conclusive and shall not5

be judicially reviewable on appeal or otherwise."  28 U.S.C. §6

357(c).  Therefore, this Committee has jurisdiction to hear a7

petition for review in a complaint arising out of a proceeding8

under Sections 353 and 354, but not a complaint arising out of a9

proceeding under Section 352.10

II.  The Judicial Misconduct Proceeding11

On February 21, 2003, Stephen Yagman, a California lawyer,12

filed a judicial misconduct complaint against the District Judge. 13

The complaint alleged a series of unusual, even extraordinary,14

events.  A criminal defendant (hereafter "debtor") sentenced to15

probation had been ordered to report, with her probation officer,16

directly to the District Judge.  This is the ordinary course17

followed by this District Judge in probation cases.  The debtor18

had been facing eviction and filed a bankruptcy petition that19

stayed the eviction proceedings.  When the stay was lifted by the20

bankruptcy court, the debtor agreed to vacate the premises in21

question.  Ten days after this agreement, the District Judge, who22

had no assignment regarding the bankruptcy action, withdrew the23

debtor’s case from the bankruptcy court and shortly thereafter24
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reimposed the stay, allowing the debtor to live rent-free in the1

apartment for about twenty-two months.  Those actions were taken2

without notice -- other than entry of the orders themselves -- to3

the other parties to the bankruptcy proceeding.  The District4

Judge entered no findings of fact or explanation of his orders5

withdrawing the case and staying the eviction proceedings. 6

Later, the Court of Appeals issued a writ of mandamus in a7

strongly worded opinion and remanded the matter directly to the8

bankruptcy court.  In re Canter, 299 F.3d 1150 (9th Cir. 2002).9

The record of the bankruptcy proceeding was bereft of any10

hint of how the District Judge learned of its existence, the11

existence of the eviction proceedings, or the lifting of the stay12

on those proceedings.  Yagman’s judicial misconduct complaint13

stated that these facts on their face suggested that "something14

inappropriate" had happened and asked for an investigation into15

the relationship between the debtor and the District Judge.16

The Chief Circuit Judge dismissed the complaint on the17

grounds that it (i) was frivolous because it lacked a verifiable18

factual foundation and (ii) was directly related to the merits of19

the underlying judicial decision.  In re Charge of Judicial20

Misconduct, No. 03-89037, Order of the Chief Judge at 2-3 (9th21

Cir. Jud. Council July 14, 2003).22

The Chief Circuit Judge’s inquiry appears to have been23

limited to whether the District Judge did order some, if not all,24
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probationers to report directly to him.  Id. at 1-2.  No inquiry1

appears to have been made into how or why the District Judge,2

without any record contact with, or knowledge of, a garden-3

variety bankruptcy case, ordered its withdrawal and immediately4

imposed a stay on state court eviction proceedings without notice5

to or hearing from the lawyers in the bankruptcy case.  Id.6

Yagman then petitioned the Ninth Circuit Judicial Council7

for review.  The Council proceeded to conduct its own8

investigation into the circumstances surrounding the complaint.9

Circuit staff spoke to the debtor’s bankruptcy attorney who10

said that his secretary "'ghostwr[o]te' a letter for [the11

debtor]" to the District Judge.  As summarized by the circuit12

staff, "[the debtor] delivered the letter to [the district judge]13

personally and had some brief discussion with him."  The14

secretary said that the letter was delivered "a day or two"15

before the withdrawal of the bankruptcy reference and that the16

debtor reported that the letter had "worked."17

The Judicial Council also inquired of the District Judge as18

to the circumstances surrounding his withdrawal of the bankruptcy19

reference and imposition of the stay.  He answered:20

There is no wheel for the purpose of21
withdrawing the reference in a bankruptcy22
matter.  I felt it was related to my program23
of working with probationers to help their24
rehabilitation.  I have been doing this for25
more than 25 years and have been told by the26
Probation Officer that it is a successful27
program.  In this case a person who was a28
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probationer in a criminal case informed me1
that the home in which she and her husband2
were living at the time of their divorce had3
been given to them by her husband’s parents. 4
She was still living in the house with her 85
year old daughter and was in divorce6
proceedings.  She was contesting her right to7
occupancy in the divorce court and I felt it8
should be finalized there so I re-imposed the9
stay to allow the state matrimonial court to10
deal with her claim.  From her explanation of11
the proceedings in the state court it12
appeared to me that her counsel had abandoned13
her interest so it could not be adequately14
presented to the state court.  Counsel for15
her husband had asked the Probation Officer16
to release [the debtor’s] probation report so17
it would be used in the divorce proceedings. 18
I denied that request upon the recommendation19
of the Probation Officer.20

21
22

This statement was, of course, a flat-out admission of23

having taken judicial action in a case based entirely on a24

contact with one party to the case and no notice to other25

parties.26

The Judicial Council, based on this evidence, concluded27

"that the Chief Judge erred in dismissing the complaint as28

frivolous or unsubstantiated; it is plainly neither."  In re29

Complaint of Judicial Misconduct, No. 03-89037, Order at 6 (9th30

Cir. Jud. Council Dec. 18, 2003).  In doing so, the Council31

explicitly noted that the District Judge himself "confirm[ed]32

what [the] complainant alleges and the evidence suggests:  The33

district judge withdrew the reference in a bankruptcy case that34

was not previously assigned to him, and entered an order in that35
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case based upon information he obtained ex parte from an1

individual who benefitted directly from that order."  Id. at 4-5.2

Upon the return of the case to the Chief Circuit Judge, a3

lawyer filed a brief on behalf of the District Judge.  It4

criticized the Judicial Council for having conducted its own5

investigation that led to the evidence of an ex parte contact,6

i.e., the statement of the debtor’s lawyer and the statement of7

the District Judge himself.  Interestingly, the brief noted that8

investigations -- and the expansion of investigations -- are the9

province of special committees appointed pursuant to Section 353. 10

It also argued that there was no evidence before the Council of11

an ex parte contact. 12

The District Judge’s brief did not mention his own statement13

to the Council that he had a conversation with the debtor about14

her housing arrangements, withdrew the bankruptcy reference, and15

stayed the state eviction proceeding because he deemed her legal16

representation in that proceeding to be deficient.  Rather, the17

brief asserted that the reason for withdrawing the reference was18

to prevent disclosure of the debtor’s confidential pre-sentence19

report.20

A new statement by the District Judge was included.  It said21

that his recollection of conversations at probation meetings with22

the debtor was consistent with that of the probation officer who23

recalled the debtor complaining that her confidential pre-24
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sentence report had been entered in the probation hearing.  The1

District Judge’s statement also denied receipt of a letter.  The2

District Judge made no mention of his earlier detailed statement3

regarding his reasons for imposing the stay on the eviction4

proceedings.  The debtor also gave a statement that denied the5

existence or delivery of a letter to the District Judge.6

The brief further argued that a scheduled probation meeting7

between a judge and a probationer with a probation officer8

present is never an ex parte contact.9

The Chief Circuit Judge again dismissed the complaint.  In10

re Charge of Judicial Misconduct, No. 03-89037, Supplemental11

Order of the Chief Judge (9th Cir. Jud. Council Nov. 4, 2004). 12

She found that the Council’s concerns about an ex parte contact13

were unjustified in light of the District Judge’s and debtor’s14

denials about the letter.  Id. at 5.  The Chief Circuit Judge15

concluded that the withdrawal of the bankruptcy reference was due16

to concerns over the distribution of the pre-sentence report. 17

Id. at 5-6.  No explanation of the lifting of the stay on the18

state court eviction proceeding was offered.  No mention of the19

District Judge’s own earlier explanation for the stay was given.20

A majority of the Ninth Circuit Judicial Council agreed and21

dismissed the petition for review.  In re Complaint of Judicial22

Misconduct, 425 F.3d 1179 (9th Cir. 2005).  They stated that they23

would "not upset [the Chief Circuit Judge’s] factual finding"24
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that there was no ex parte contact.  Id. at 1181.  Again, the1

District Judge’s own account of a conversation with the debtor2

was not mentioned.  The majority of the Council also found that3

the corrective action had been taken in that the District Judge4

had stated that he saw the error he had made in not explaining5

his actions more carefully.  Id. at 1181-82.6

III.  The Conference’s Jurisdiction7

There can be no question that the Chief Circuit Judge -- and8

the Council in not correcting her error -- did not follow the9

statute when the Chief Circuit Judge failed to appoint a special10

committee under Section 353.  When issues are reasonably in11

dispute, such an appointment is mandatory, see 28 U.S.C. §§ 352-12

353, and there are at least two such issues in this case. 13

The first disputed issue relates to the circumstances of the14

contacts between the debtor and the District Judge.  This15

involves not only the letter described by the debtor’s lawyer but16

also the District Judge’s own statement to the Council.  In that,17

the District Judge himself stated that, based on a conversation18

that was not shared with other parties to the bankruptcy19

proceeding, he withdrew the bankruptcy reference and stayed the20

state court eviction because he deemed the debtor’s21

representation in the state court to be deficient.  On the second22

go-around, both the Chief Circuit Judge and the Council majority23

avoided the issues raised by this statement by not mentioning it. 24
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The second disputed issue arises from the brief filed on the1

District Judge’s behalf.  It argued that a regularly scheduled2

meeting between a judge and a probationer is not an improper ex3

parte contact even though a separate legal action is discussed in4

the absence of other parties to that action.  As to this issue,5

neither the Chief Circuit Judge nor the Council expressed an6

opinion, a result consistent with not mentioning the District7

Judge’s own statement.  In doing so, however, they implied that8

the District Judge’s statement was irrelevant because such9

contact is not improper.10

The absence of a special committee has left the record in11

this matter something of a black box.  My colleagues determine12

that the Conference lacks jurisdiction because a special13

committee was never appointed.  However, there can hardly be a14

dispute regarding whether such a committee was required.  The15

claim of impropriety in the District Judge’s withdrawal of the16

bankruptcy reference and stay of the state court action based on17

a conversation with one party to the bankruptcy proceeding18

(witnessed at best only by a probation officer) clearly cannot be19

described a lacking "any factual foundation or . . . conclusively20

refuted by objective evidence."  28 U.S.C. § 352(b)(1)(B). 21

Indeed, when the Judicial Council first remanded this to the22

Chief Circuit Judge, it stated explicitly that the complaint was23

non-frivolous and substantiated by the District Judge’s own24
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version of events.  In re Complaint of Judicial Misconduct, No.1

03-89037, Order at 6 (9th Cir. Jud. Council Dec. 18, 2003).  This2

alone was more than sufficient to call for a special committee3

under Section 353.4

Upon the Council’s review of the Chief Circuit Judge’s5

second dismissal, it declined to "upset [the] factual6

finding[s]," In re Complaint of Judicial Misconduct, 425 F.3d at7

1181, of the Chief Circuit Judge even though she was explicitly8

barred by statute from making findings of disputed fact, 289

U.S.C. § 352(a)(2).  And a claim that judicial action was taken10

as a result of an ex parte contact is not corrected by a promise11

to provide better explanations of such actions in the future.  I12

cannot agree that these very errors deprive the Conference of all13

power to review this proceeding.14

First, the labels used by subordinate tribunals do not15

conclusively determine the jurisdiction of appellate tribunals. 16

In such circumstances, appellate tribunals determine their17

jurisdiction by looking beyond the form of the proceedings to18

their substance.  See, e.g., Dodge v. Cotter Corp., 328 F.3d19

1212, 1221 (10th Cir. 2003) ("[I]n considering whether a judgment20

is ‘final’ under § 1291, the label used to describe the judicial21

demand is not controlling, meaning we analyze the substance of22

the district court’s decision, not its label or form.") (citation23

and quotation marks omitted); Birmingham Fire Fighters Ass’n 11724



17

v. Jefferson County, 280 F.3d 1289, 1292 (11th Cir. 2002) ("[W]e1

are not governed by the district court’s own characterization of2

the order as an ‘interpretation’ or ‘clarification,’ as3

distinguished from a ‘modification.’"); LeBoeuf, Lamb, Greene &4

MacRae, L.L.P. v. Worsham, 185 F.3d 61, 64 (2d Cir. 1999) ("[A]5

district court cannot render a non-final judgment final simply by6

so stating."); Gautreaux v. Chicago Hous. Auth., 178 F.3d 951,7

958 (7th Cir. 1999) ("[T]his court must look beyond the8

‘injunction’ label of the order to see if jurisdiction is proper9

[under 28 U.S.C. § 1292(a)]."); Sierra Club v. Marsh, 907 F.2d10

210, 213 (1st Cir. 1990) ("In appraising whether appellate11

jurisdiction was triggered pursuant to section 1292(a)(1), we12

believe we should take a functional approach, looking not to the13

form of the district court’s order but to its actual effect.");14

Spath v. Nat’l Collegiate Athletic Ass’n, 728 F.2d 25, 27 (1st15

Cir. 1984) ("substance must prevail over nomenclature" in16

determining appealability);  see also 11A Charles Alan Wright,17

Arthur R. Miller & Mary Kay Kane, Federal Practice and Procedure18

§ 2962 (2d ed. 1995) ("[A] district court may not avoid immediate19

review of its determination [under 28 U.S.C. 1292(a)(1)] simply20

by failing to characterize or label its decision as one denying21

or granting injunctive relief.").  That mode of analysis is22

applicable here.23

Second, there is good reason to understand the statute to24



18

vest the Conference with jurisdiction to determine whether use of1

the summary procedure was proper or a special committee was2

required.  Conference review has two purposes, neither of which3

is needed in frivolous or truly corrected cases.  The first4

purpose is to ensure procedural and substantive regularity in5

judicial misconduct cases.  The second is to ensure that uniform6

national standards are applied.  Denial of review in the present7

matter thwarts both purposes.8

With regard to ensuring procedural and substantive9

regularity, denial of review means that chief circuit judges and10

circuit judicial councils are free to disregard statutory11

requirements.  In fact, by disregarding those requirements, they12

may escape review of their decisions.  Were this a case in which13

a judge had been publicly admonished by a chief circuit judge,14

upheld by the relevant council, in a Section 352 proceeding, the15

admonishment under Section 352 would be a clear violation of the16

statute, and surely the Conference would reasonably believe that17

it had the power to force resort to the proper statutory18

procedures.  Nevertheless, the Committee’s rationale would19

preclude review.20

With regard to uniform national standards, the majority’s21

position is seriously flawed at two levels.  First, there can now22

be very different uses of Sections 352 and 353, not only between23

circuits but also within circuits from one chief circuit judge to24
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the next.  Second, denial of review can lead to inconsistent1

treatment of similar conduct depending on the circuit involved2

and the procedural course followed by various chief judges and3

judicial councils.  In the present matter, the District Judge has4

admitted to a conversation with one party to a bankruptcy5

proceeding in the absence of other parties and to taking actions6

in the proceedings beneficial to the party to the conversation7

and detrimental to another.  He claims that the conversation was8

not an improper ex parte contact because it was in the course of9

a probation supervision.  The Chief Circuit Judge and Judicial10

Council have implicitly agreed.  Whether such conduct is improper11

should be the subject of a national rule, rather than determined12

circuit by circuit.  Again, if a judge had been admonished in a13

Section 352 proceeding on the basis of conduct found blameless in14

other circuits, the judge ought to have a right to have his or15

her conduct reviewed on the basis of consistent national16

standards.  If so, then complainants should have the same right.17

Third, review by the Conference adds an important measure of18

public confidence.  The judicial misconduct procedure is a self-19

regulatory one.  It is self-regulatory at the request of the20

judiciary in a legitimate effort to preserve judicial21

independence.  A self-regulatory procedure suffers from the22

weakness that many observers will be suspicious that complainants23

against judges will be disfavored.  The Committee’s decision in24
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this case can only fuel such suspicions.1

The present matter involves a complaint with factual support2

including an admission of facts by the District Judge but with a3

claim of no impropriety.  The required statutory procedure was4

not followed.  The complaint was dismissed without any discussion5

by the Chief Circuit Judge or the Council majority of the facts6

admitted by the District Judge accused of an improper ex parte7

contact.  The admitted facts would be regarded by some, if not8

most, professional observers as establishing just such a contact. 9

The Committee rules that it has no power to review the Council’s10

decision because the statutory procedures were not followed by11

the Chief Circuit Judge and Council.  The disposition of the12

present matter is therefore not a confidence builder.13

IV.  Conclusion14

I would hold that:  (i) the Conference has the power,15

delegated to this Committee, to determine whether this proceeding16

was properly a matter to be disposed of under Section 353 rather17

than Section 352; (ii) the complaint was improperly disposed of18

under Section 352; and (iii) the proceeding should be returned to19

the Judicial Council for the Ninth Circuit with directions to20

refer it to the Chief Circuit Judge for the appointment of a21

special committee under Section 353.22



A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY

JAMES C. DUFF
Director

JILL C. SAYENGA
Deputy Director

ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS

WASHINGTON, D.C. 20544

WILLIAM R. BURCHILL, JR.
Associate Director

and General Counsel

ROBERT K. LOESCHE
Deputy General Counsel

January 14, 2008

N O T I C E

Attached are two opinions of the Judicial Conference Committee on
Judicial Conduct and Disability, issued today, regarding petitions for review
filed in proceedings in the Ninth Circuit under the Judicial Conduct and
Disability Act, 28 U.S.C. §§ 351-364.



COMMITTEE ON JUDICIAL CONDUCT AND DISABILITY

Memorandum of Decision

INTRODUCTION

This Memorandum of Decision addresses a petition for review1

of an order of the Judicial Council of the Ninth Circuit.  The2

Committee’s review is based on the delegation to it by the3

Judicial Conference of the United States of the responsibility to4

consider petitions addressed to the Judicial Conference for5

review of circuit council actions under 28 U.S.C. § 357(a). 6

Jurisdictional Statement of the Committee on Judicial Conduct and7

Disability (As approved by the Executive Committee, effective8

March 12, 2007), available at9

http://www.uscourts.gov/judconf_jurisdictions.htm#Disability.10

See also 28 U.S.C. §§ 331 (authorizing the Judicial Conference to11

establish a standing committee to review petitions), 357(b) (“The12

Judicial Conference, or the standing committee established under13

section 331, may grant a petition filed by a complainant or judge14

under subsection (a).”).15

In the order in question, dated March 21, 2007, the Judicial16

Council adopted the findings and recommendations of a special17

committee.  Based on its investigation and an acknowledgment of18

the district judge, the committee found that the judge had19

engaged in a pattern and practice of not providing reasons for20

his decisions when required to do so and that this pattern and21

practice was misconduct.  It recommended a private reprimand.22

In a letter dated March 26, 2007, the original complainant23

sought review by the Judicial Conference of the Judicial24
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Council’s Order, arguing that the sanction of a private reprimand1

was insufficient.  For the reasons stated below, we grant the2

petition, vacate the Judicial Council’s Order, and remand for3

further consideration.4

BACKGROUND5

On July 18, 2006, the special committee wrote to the6

district judge complained against and informed him of the scope7

of the investigations.  The committee interpreted the complaint8

as alleging that the district judge had engaged in a pattern and9

practice of abusing his judicial power by (i) refusing to follow,10

or demonstating recalcitrance in following, court of appeals11

orders; (ii) improperly taking jurisdiction of cases; and (iii)12

failing to follow the law.  In addition to four cases cited in13

the original 2004 Complaint, the committee identified twenty-14

three additional cases -- cases that had been remanded to the15

district judge multiple times, or reassigned to a different judge16

on remand -- that it felt might bear on the complaint.  On July17

25, 2006, the committee advised the district judge that it had18

identified two additional cases for consideration.19

On September 21, 2006, the committee notified the district20

judge that it had analyzed the twenty-nine cases more thoroughly21

and refined the issues, reducing the number of cases to be22

considered to seventeen.  The committee informed the district23

judge that the cases presented the following issues: (i) refusal24

to follow, or demonstrating recalcitrance in following, court of25

appeals orders or directives; (ii) improper taking of26
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jurisdiction over cases, or improper treatment of jurisdiction;1

(iii) failure to provide reasons when required; (iv) improper2

reliance on ex parte contact; and (v) abuse of authority.3

The special committee held a hearing on November 8 and 9,4

2006, at which testimony -- including testimony by the district5

judge -- was heard, and exhibits were introduced.  At the6

conclusion of the hearing, the committee advised the district7

judge that it was persuaded that there was no basis for finding8

judicial misconduct with respect to many aspects of the9

complaint.  The committee, however, also stated that it intended10

to investigate further whether the district judge had a pattern11

or practice of “failing to state reasons” when either prevailing12

law or a direction from the court of appeals in specific cases13

required him to do so, and whether -- if established -- such a14

pattern or practice would constitute judicial misconduct. [Tr.15

11/9/06, pp. 92-93.]16

Following the hearing, the committee decided to expand the17

scope of its investigation of the “reasons” issue and identified18

seventy-two additional cases that appeared to be relevant to the19

investigations.  In a December 18, 2006 letter to the district20

judge, the committee described the expanded investigation and the21

additional cases it would be considering.22

After sending this letter, the committee entered discussions23

with the district judge’s counsel about “expediting” the24

investigation.  The discussions resulted in the following25

acknowledgment from the district judge:26



1 The judge’s acknowledgment is not a model of clarity.  In
particular, it appears to acknowledge only that the special
committee has found his pattern and practice of not giving
reasons to be misconduct.

4

I realize that my failure in some cases to adequately1
state my reasons for my decisions when this is required2
by either prevailing law or direction from the Court of3
Appeals causes additional expense and delay to the4
litigants, and, therefore, is a pattern and practice that5
the Committee has determined is misconduct because it is6
prejudicial to the effective and expeditious7
administration of the business of the courts.  I hereby8
commit to use my best efforts to adequately state reasons9
when required in the future.110

11
Following this acknowledgment, the committee determined that12

it was appropriate to treat the expanded investigation as a13

separate complaint and to address it in a separate report.  In14

that February 14, 2007 report, the committee “decided to accept15

the district judge’s acknowledgment [of misconduct].  Based on16

that acknowledgment and on its own investigation, the Committee17

unanimously [found] that the district judge had a pattern and18

practice of not providing reasons when he was required to do so19

and that this pattern and practice constitutes misconduct.”20

[Special Committee Report at 7.]  The committee unanimously21

recommended a private reprimand as an appropriate sanction. [Id.22

at 9.]  The committee found that a sanction short of a private23

reprimand was “not sufficient,” because the conduct of the24

district judge was “manifestly prejudicial to the effective and25

expeditious administration of the business of the courts, was26

repeated and continued over a substantial period of time, caused27

significant harm to litigants, and wasted judicial resources.” 28
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[Id. at 9-10.]  The committee found that a more severe sanction1

was not warranted “based on the [Judicial Conduct and Disability2

Act’s] non-punitive, corrective purpose, on the Committee’s3

determination that most of the allegations of the 2004 Complaint4

did not have merit, and on the district judge’s acknowledgment of5

his misconduct . . . and his commitment to correcting that6

behavior in the future.” [Id. at 10.]  The Judicial Council’s7

Order adopted the findings and recommendations of the special8

committee in toto.9

DISCUSSION10

In a March 26, 2007 letter, the original complainant sought11

review of the Judicial Council’s Order, arguing that the sanction12

of a private reprimand was insufficient.  Because we find that13

two issues raised by the complaint -- explained more fully below14

-- require the Judicial Council’s Order to be vacated, and the15

case remanded for further consideration, we grant the petition.16

First, we believe that the type of misconduct alleged in the17

complaint may not be cognizable under the Act and, therefore,18

requires further examination by the Judicial Council.  A19

complaint alleging only conduct "directly related to the merits20

of a decision or procedural ruling" does not allege misconduct21

within the meaning of the Act.  28 U.S.C. § 352(b)(1)(A)(ii). 22

The misconduct procedure is not designed as a substitute for, or23

supplement to, appeals or motions for reconsideration.  Nor is it24

designed to provide an avenue for collateral attacks or other25

challenges to judges’ rulings.  Id.; Implementation of the26



2 This district judge has not petitioned for review and thus
has not argued to the Committee the issues discussed.  However,
given that the misconduct procedure is largely administrative and
inquisitorial, the Committee has discretion to follow the
mandates of the Act rather than apply ordinary waiver principles.

6

Judicial Conduct & Disability Act of 1980, A Report to the Chief1

Justice, 239 F.R.D. 116, 239-40 (Sept. 2006) (“Breyer Committee2

Report”).3

This principle is of critical importance.2  The Act is4

intended to further "the effective and expeditious administration5

of the business of the courts."  It would be entirely contrary to6

that purpose to use a misconduct proceeding to obtain redress for 7

-- or even criticism of -- the merits of a decision with which a8

litigant or misconduct complainant disagrees.  Adjudication is a9

self-contained process governed by extensive statutory provisions10

and rules of procedure.  Inserting misconduct proceedings into11

this process would cause these provisions and rules to be far12

less “effective” and “expeditious.”  Moreover, allowing judicial13

decisions to be questioned in misconduct proceedings would14

inevitably begin to affect the nature of those decisions and15

would raise serious constitutional issues regarding judicial16

independence under Article III of the Constitution.  Judges17

should render decisions according to their conscientiously held18

views of prevailing law without fear of provoking a misconduct19

investigation.  Indeed, for these very reasons, judges have20

absolute immunity from civil liability for their decisions,21

Pierson v. Ray, 386 U.S. 547, 553-54 (1967), a principle fully22

applicable to misconduct proceedings. 23
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The present matter involves a reprimand for decisions1

rendered without giving a statement of reasons.  The failure of a2

judge to give reasons for a decision is, in our view, a merits3

issue regarding that decision.  The merits of a decision and the4

reasons given or not given for it are often inseparable.  For5

example, litigants seeking to overturn a decision often argue6

that the decision violates existing law because inadequate7

reasons have been given.  United States v. Hirliman, 503 F.3d8

212, 213 (2d Cir. 2007).  If an appellate court finds that claim9

to be correct, the decision will generally be vacated and the10

case remanded for further proceedings that may result in a11

different outcome.  Id. at 215.  However, it is often the case12

that even when a statement of reasons is generally required, the13

reasons for a particular decision are entirely obvious on the14

record and would not benefit from an explicit recitation by the15

judge.  United States v. Travis, 294 F.3d 837, 841 (7th Cir.16

2002) (“[W]e shall uphold a sentence imposed with an incomplete17

statement, provided that a more than adequate foundation in the18

record supports the district court’s findings.”) (internal19

citation and quotation marks omitted).  Given this context, the20

giving or not giving of reasons for a particular decision, like21

the reasons themselves, should not be the subject of a misconduct22

proceeding.  We have concluded that misconduct complaints23

regarding the failure to give adequate reasons for a particular24

decision are, absent more, not cognizable under the Act.25

The Judicial Council appears to have recognized this issue26
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by restricting its consideration to whether the district judge1

had engaged in, and had acknowledged, a "pattern and practice" of2

not giving reasons for his decisions when required to do so by3

prevailing law or by the direction of the court of appeals in4

particular cases.5

We agree that a judge’s pattern and practice of arbitrarily6

and deliberately disregarding prevailing legal standards and7

thereby causing expense and delay to litigants may be misconduct. 8

However, the characterization of such behavior as misconduct is9

fraught with dangers to judicial independence.  Therefore, a10

cognizable misconduct complaint based on allegations of a judge11

not following prevailing law or the directions of a court of12

appeals in particular cases must identify clear and convincing13

evidence of willfulness, that is, clear and convincing evidence14

of a judge's arbitrary and intentional departure from prevailing15

law based on his or her disagreement with, or willful16

indifference to, that law.17

We have concluded that this standard is necessary to ensure18

that misconduct proceedings do not intrude upon judicial19

independence by becoming a method of second-guessing judicial20

decisions.  For example, every experienced judge knows of cases21

where the circumstances justifiably called for a decision that22

was superficially at odds with precedent.  This is because23

although prevailing legal standards have large areas of clarity,24

litigation often involves the borders of those areas.  Breathing25

room -- something more than a comparison of a judge’s ruling with26
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a special committee’s or judicial council’s view of prevailing1

legal standards -- must therefore be afforded.  This standard,2

requiring clear and convincing evidence of an arbitrary and3

intentional departure from, or willful indifference to prevailing4

law, provides that breathing room. 5

In the present case, the Judicial Council made no express6

finding of willfulness, and the district judge's letter also7

fails to admit willfulness expressly.  Therefore, we conclude8

that we must return this matter to the Judicial Council of the9

Ninth Circuit for further consideration of the facts of this case10

under the above-articulated standard.  Great care must be taken11

in finding clear and convincing evidence of willfulness.  To the12

extent that such a finding is based simply on a large number of13

cases in which reasons were not given when seemingly required by14

prevailing law, the conduct must be virtually habitual to support15

the required finding.  However, if the judge has failed to give16

reasons in particular cases after an appellate remand directing17

that such reasons be given, a substantial number of such cases18

may well be sufficient to support such a finding.  Hirliman, 50319

F.3d at 216-17.20

The second issue with which we are concerned is the sanction21

imposed in this matter.  The judge in question has very recently22

been publicly sanctioned by the same Judicial Council in a23

decision affirmed by this Committee.  In affirming that decision,24

we noted that the judge had persistently denied an impropriety in25

the face of overwhelming evidence of an ex parte contact.  We26
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find that history to be relevant to the determination of an1

appropriate sanction.  Morever, the conduct alleged here, if2

found willful, is very serious indeed.  A private reprimand for3

such conduct in the wake of a previous public remand for other4

misconduct is not a sanction commensurate with the totality of5

recent misconduct by this judge.  Therefore, if the Council finds6

willfulness, it should consider a more severe sanction, such as a7

public censure or reprimand and an order that no further cases be8

assigned to the judge for a particular period of time.9

CONCLUSION10

For the reasons discussed above, we grant the petition for11

review.12

Respectfully Submitted,13

Hon. Ralph K. Winter, Chair14
Hon. Pasco M. Bowman II15
Hon. Carolyn R. Dimmick*16
Hon. Dolores K. Sloviter17
Hon. Joseph A. DiClerico, Jr.18

19
20
21
22
23
24

* Judge Dimmick has not participated in this proceeding, having25
concluded, in her discretion, that the circumstances warranted26
her disqualification.  See Rule 25(a) of the Draft Rules27
Governing Judicial Conduct and Disability Proceedings Undertaken28
Pursuant to 28 U.S.C. §§ 351-364, current working draft available29
at30
http://www.uscourts.gov/library/judicialmisconduct/commentonrules31
.html.32

33
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COMMITTEE ON JUDICIAL CONDUCT AND DISABILITY

Memorandum of Decision

This Memorandum of Decision addresses two petitions for1

review of an order of the Judicial Council of the Ninth Circuit. 2

The Committee’s review is based on the delegation to it by the3

Judicial Conference of the United States of the responsibility to4

consider petitions addressed to the Judicial Conference for5

review of circuit council actions under 28 U.S.C. § 357(a). 6

Jurisdictional Statement of the Committee on Judicial Conduct and7

Disability (As approved by the Executive Committee, effective8

March 12, 2007), available at9

http://www.uscourts.gov/judconf_jurisdictions.htm#Disability.10

See also 28 U.S.C. §§ 331 (authorizing the Judicial Conference to11

establish a standing committee to review petitions), 357(b) (“The12

Judicial Conference, or the standing committee established under13

section 331, may grant a petition filed by a complainant or judge14

under subsection (a).”). 15

In the order in question, dated November 16, 2006, the16

Judicial Council of the Ninth Circuit adopted -- with minor17

revisions -- the findings of a special investigatory committee18

and ordered that District Judge Manuel L. Real be publicly19

reprimanded for his misconduct.  The district judge filed a20

petition for review of the Judicial Council’s Order.  The21

complainant also filed a petition for review, arguing that the22

sanction of a public reprimand was insufficient.  For the reasons23

given below, we approve the Judicial Council’s Order, and deny24
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both petitions.1

2

BACKGROUND3

We briefly summarize the history of this matter.  In4

February 2003, a misconduct complaint was filed against a United5

States district judge, alleging, inter alia, that the judge had,6

based on an ex parte contact, withdrawn the reference of a7

bankruptcy matter from the bankruptcy court and stayed8

enforcement of a state unlawful detainer judgment. [Complaint No.9

03-89037]  The Chief Judge of the Ninth Circuit dismissed the10

complaint without convening a special committee under Section 35311

of the Judicial Conduct and Disability Act to investigate the12

allegations.  The complainant petitioned the Judicial Council for13

review of this order.  On September 10, 2003, the Judicial14

Council asked the district judge to provide a further explanation15

of his actions in the matter.  The judge responded by letter16

dated October 9, 2003.  Following a limited investigation, a17

divided Judicial Council vacated the Chief Judge’s dismissal and18

remanded for further specified proceedings.19

Upon remand, the district judge filed a lengthy response to20

the allegations of the complaint and to the order of the Judicial21

Council.  On November 4, 2004, the Chief Judge once again22

dismissed the misconduct complaint without appointing a special23

committee.  The complainant petitioned the Judicial Council for24

review, and again the Judicial Council requested additional25

information from the district judge.  The judge responded in a26
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letter dated June 17, 2005.  Thereafter, on September 29, 2005, a1

divided Judicial Council affirmed the Chief Judge’s dismissal of2

the misconduct complaint, holding that a subsequent appellate3

court ruling -- which held that the judge had abused his4

discretion by withdrawing the reference in the bankruptcy case --5

coupled with the judge's prediction that such conduct would not6

recur constituted “appropriate corrective action” in the matter. 7

The complainant petitioned the Judicial Conference for review of8

this matter, which was referred to this Committee under the9

delegation described above.  A majority of this Committee found10

that we had no jurisdiction to consider a petition for review of11

a Chief Judge’s dismissal of a complaint when no special12

investigatory committee had been appointed under Section 353.  In13

re Opinion of Judicial Conference Comm. to Review Circuit Council14

Conduct & Disability Orders, 449 F.3d 106, 109 (U.S. Jud. Conf.15

2006).  A minority of this committee believed that we had16

jurisdiction to review whether a special committee should have17

been appointed and that a committee was required under the18

circumstances.  Id. at 109-17. 19

In 2005, the complainant filed a new complaint.  He alleged20

that the district judge had committed misconduct by being21

disingenuous and misleading in his responses regarding the 200322

Complaint.  This time, the Chief Judge of the Ninth Circuit23

appointed a special committee to investigate the allegations. 24

The special committee subsequently conducted a four-month25

investigation that necessarily covered much of the alleged26
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misconduct that led to the initial 2003 Complaint.  The special1

committee reported its findings and recommendations to the2

Judicial Council, which accepted them with minor revisions.3

The Judicial Council’s Order found that the district judge4

had committed misconduct by making misleading statements to the5

Judicial Council itself in his 2003 letter, and by making further6

misleading statements to the special committee during its7

investigation.  The Judicial Council further found that the judge8

had committed misconduct by withdrawing the bankruptcy reference9

and ordering a stay of judgment based on an ex parte contact. 10

The Judicial Council ordered that the judge be publicly11

reprimanded for this misconduct.12

As noted, both the district judge and the complainant have13

petitioned for review of the Judicial Council’s Order.  The14

judge's petition advances the following four arguments: (i) that15

the 2005 Complaint was effectively an “appeal” of an earlier16

complaint and was thus barred by 28 U.S.C. § 352(c); (ii) that17

Judge Kozinski should have been recused by the Judicial Council18

because of his bias against the subject judge; (iii) that the19

findings of the special committee, as adopted in the Judicial20

Council’s Order, are overstated and unsupported by the evidence;21

and (iv) that a public reprimand is too harsh a punishment in22

light of the humiliation the judge already suffered as a result23

of the investigation.  The complainant's petition argues that a24

public reprimand is an inadequate sanction.25

For reasons discussed below, we find none of these arguments26



5

convincing.1

2

DISCUSSION3

We assume familiarity with the following orders and reports4

in this matter:  Order and Memorandum of the Judicial Council of5

the Ninth Circuit, No. 05-89097 (Nov. 16, 2006); and Report to6

the Judicial Council of the Ninth Circuit from the Committee7

Convened Pursuant to 28 U.S.C. § 353(a) to Investigate the8

Allegations of Judicial Misconduct in the Complaints Docketed9

Under 05-89097 and 04-89039, Pertaining to Complaint 05-8909710

(Oct. 10, 2006) (As modified by order of the Judicial Council of11

the Ninth Circuit for adoption by the Judicial Council).12

a) Finality13

In his petition, the district judge argues that the 200514

Complaint “encompasses the identical factual allegations that15

were raised in the [2003 Complaint].” [Real Petition at 616

(emphasis in original).]  He therefore suggests that the 200517

Complaint constitutes an “appeal” for “review” of the dismissal18

of the 2003 Complaint, which is barred by 28 U.S.C. § 352(c)19

(“The denial of a petition for review of the chief judge’s order20

shall be final and conclusive and shall not be judicially21

reviewable on appeal or otherwise.”).  The judge argues that22

Section 352(c) provides “finality” for the proceedings and bars23

any “court or reviewing body” from further considering the24

matters involved in the 2003 Complaint. [Real Petition at 12.]25

The 2005 Complaint, however, was not an appeal of the26
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earlier dismissal.  Rather, the 2005 Complaint was a new1

proceeding with new factual allegations, and was thus not barred2

by Section 352(c).3

However, the Judicial Council’s Order concluded that the4

judge had engaged in some of the misconduct alleged in the5

original 2003 Complaint.  The Order did, therefore, involve a re-6

examination of some factual issues involved in the earlier7

proceedings.  This overlap raises the question of whether8

reconsideration of these issues triggers a claim preclusion9

principle analogous to res judicata requiring dismissal of the10

present proceeding.11

If this proceeding was litigation in an adversarial setting12

in which the need for finality was of great importance, further13

consideration of the matter might be barred.  We cannot, however,14

ignore the profound differences between this type of proceeding15

and litigation.  This Committee has recognized that, although16

misconduct proceedings “have an adjudicatory aspect, they also17

have an administrative and managerial character not present in18

traditional adjudication by courts.”  In re Complaints of19

Judicial Misconduct, 9 F.3d 1562, 1566 (U.S. Jud. Conf. 1993). 20

Consequently, before applying the legal doctrine of claim21

preclusion, we must examine the reasons underlying that doctrine22

and consider their applicability and relevance to misconduct23

proceedings.24

The doctrine of claim preclusion serves three basic25

purposes: (i) the need for finality in the settlement of26
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disputes; (ii) the need to conserve judicial resources by1

avoiding duplicative proceedings; and (iii) the prevention of2

harassment.  See Allan D. Vestal, Res Judicata/Preclusion V-8 to3

V-12 (1969).  These purposes are not served by an application of4

the doctrine in the present matter.5

First, the need for finality has less relevance to the6

present circumstances than it does to litigation generally.  In7

ordinary litigation, there is not only a strong interest in8

reaching a correct conclusion, but also an interest in achieving9

finality so that the parties may obtain repose and their dispute10

be finally settled.  The need for finality arises both from the11

nature of an adversary system, which requires parties to pursue12

their own claims as they see fit, and from the negative13

consequences of allowing a dispute to continue after a decision14

has been rendered in an initial, full adjudication.  Parties to15

litigation are thus generally not allowed to revive fully16

adjudicated claims by serially advancing new legal theories not17

raised in earlier proceedings but involving the same underlying18

transactions.19

By contrast, misconduct proceedings under the Judicial20

Conduct and Disability Act are adversarial only to the extent21

that they may be initiated by complaint and usually allow22

interested parties some opportunity to present their respective23

view of the events in question.  Fundamentally, however,24

misconduct proceedings are inquisitorial and administrative. 25

Chief circuit judges need not passively await the filing of26
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complaints and then referee a contest between a complainant and a1

judge, bounded by the four corners of the complaint.  Instead,2

chief circuit judges may “identify” and review complaints3

themselves.  See 28 U.S.C. §§ 351(a)-(b), 352(a).  In addition, a4

complainant who has initiated a complaint does not have the full5

rights accorded a party to litigation.  See 28 U.S.C. § 358(b). 6

Indeed, the Act provides no mechanism for a complainant to7

withdraw a complaint.  Thus, the Illustrative Rules “treat[] the8

complaint proceeding, once begun, as a matter of public business9

rather than as the property of the complainant.  The complainant10

is denied the unrestricted power to terminate the proceeding by11

withdrawing the complaint.”  Commentary to Illustrative Rule 19. 12

Furthermore, Illustrative Rule 10(a) allows special committees,13

on which chief judges sit ex officio, the right to “expand the14

scope of the investigation to encompass” misconduct that is15

“beyond the scope of the complaint.”16

The inquisitorial nature of a misconduct proceeding is the17

direct result of the Act's  adoption of a self-regulatory system18

in recognition of the need to maintain judicial independence, as19

opposed to a system in which misconduct complaints are20

adjudicated by an external tribunal.  Under this self-regulatory21

regime, the responsibility of chief judges, special committees,22

judicial councils, and the Judicial Conference, must be to23

vindicate the process rather than adjudicate the rights of24

parties.  Moreover, there cannot be public confidence in a25

self-regulatory misconduct procedure that, after the discovery of26
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new evidence or a failure to investigate properly or completely1

serious allegations of misconduct, allows misconduct to go2

unremedied in the name of preserving the “finality” of an3

earlier, perhaps misfired, proceeding.4

Therefore, any argument that the instant proceeding is5

barred because it is duplicative of the prior one is6

unpersuasive, particularly because no special committee7

investigation was undertaken in the earlier proceedings.  We now8

have what the previous proceeding lacked -- a defined record and9

factual findings based on that record.  We thus conclude that10

neither the letter nor the intent of the Judicial Conduct and11

Disability Act prevents us from rendering a decision on the12

merits based upon that record and those findings because of13

considerations of finality.14

As to the second purpose served by the doctrine of claim15

preclusion, concerns about wasting judicial resources on16

duplicative proceedings are not weighty in these circumstances. 17

Misuse of the misconduct procedure can be easily prevented.  See18

Illustrative Rule 1(f) (“A complainant who has filed vexatious,19

repetitive, harassing, or frivolous complaints, or has otherwise20

abused the complaint procedure, may be restricted from filing21

further complaints.”).  There is, therefore, no danger of opening22

the floodgates to duplicative misconduct proceedings by allowing23

the present proceeding to continue.24

Finally, the risk of harassment is a serious concern in the25

context of judicial misconduct complaints, but it is not an issue26
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in this case.  A judge should not be forced to respond repeatedly1

to the same charges, with a new special committee appointed each2

time to review the same evidence.  Harassment, however, is not3

implicated where, as here, no full proceeding by a special4

committee occurred in the first instance, and some new5

allegations of cognizable misconduct, supported by new evidence,6

are presented.  When there is a reason for continuing or7

reinstating a proceeding that is legitimate and not intended to8

harass or punish, the nature of the administrative,9

self-regulatory process requires that the new proceeding be10

completed.  This is particularly important where, as here,11

credible evidence is presented that the subject judge hindered12

the original proceeding.13

We thus proceed to the district judge's substantive14

arguments.15

b) Recusal of Judge Kozinski16

There is no merit in the district judge’s argument that17

Judge Kozinski should have been recused.  The district judge has18

presented no evidence whatsoever of an actual bias or the19

appearance of bias on Judge Kozinski’s part.  The fact that Judge20

Kozinski, as a member of the Judicial Council, took actions in21

the earlier proceeding with which the district judge disagrees,22

particularly in concluding in the earlier proceeding that the23

district judge had entered orders in the bankruptcy case based on24

ex parte contacts with the debtor, in no way constitutes25

recusable bias.26



11

c) The Judicial Council’s Findings1

The Judicial Council, acting on the report of the special2

committee, made two principal findings:  First, that the district3

judge committed misconduct by making inaccurate and misleading4

responses to the Judicial Council and special committee; and5

second, that the judge committed misconduct by withdrawing the6

bankruptcy reference and staying a judgment in that matter based7

on personal knowledge and information received ex parte.  The8

district judge challenges both findings as well as the9

alterations the Judicial Council made to the special committee’s10

report.11

Ordinarily, we will defer to the findings of the Judicial12

Council and the special committee, and will overturn those13

findings only if, upon examination of the record, they are14

clearly erroneous.  Based on the record before us, we cannot15

conclude that the factual findings of the special committee as16

adopted by the Judicial Council, or the committee’s17

interpretation of the evidence before it as adopted by the18

Council, were clearly erroneous.  First, the district judge's19

versions of relevant events have been incomplete and involved20

serious, material variations.  Second, there is overwhelming21

evidence that the judge's withdrawal of the reference of the22

bankruptcy proceeding and stay of a state court proceeding was23

based on a contact with the debtor, who was a probationer in a24

separate criminal matter before the judge, and occurred without25

any notice to other parties to the bankruptcy proceeding.  This26
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was judicial action based on an improper ex parte contact,1

whether or not a probation officer witnessed the contact.2

Nor are the minor alterations to the committee report made3

by the Judicial Council problematic.  The alterations are largely4

semantic, leaving the substantive conclusions of the special5

committee undisturbed and the recommended sanction unchanged.6

d) Public Reprimand7

While the Judicial Conference has an obvious interest in8

avoiding major disparities in sanctions among the various9

circuits, we will generally defer to a judicial council’s10

judgment with respect to an appropriate sanction so long as the11

council has fully considered all the relevant options.  In this12

case, the district judge’s misconduct was arbitrary and caused13

significant harm to the bankruptcy litigants.  His response to14

well-founded concerns over judicial actions based on improper ex15

parte contact has been a persistent denial of any impropriety. 16

The judge’s claim that he has been punished enough is not17

compelling because the lack of any sanction would appear to18

ratify the judge’s view that no serious misconduct occurred.  Nor19

do we agree with the complainant that the gravity of the20

misconduct requires a harsher sanction.  A public reprimand is21

within the discretion of the Council, was arrived at through a22

full consideration of the available alternatives, and should not23

be overturned.24

25

CONCLUSION26
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REPORT OF THE PROCEEDINGS

OF THE JUDICIAL CONFERENCE

OF THE UNITED STATES

Special Session
June 17, 2008

The Judicial Conference of the United States convened in special
session by telephone conference call on June 17, 2008, pursuant to the call of
the Chief Justice of the United States issued under 28 U.S.C. § 331.  The
Chief Justice presided, and the following members of the Conference
participated:  

First Circuit:

Chief Judge Sandra L. Lynch
Judge Ernest C. Torres,

District of Rhode Island

Second Circuit:

Chief Judge Dennis Jacobs
Chief Judge William K. Sessions III,

District of Vermont

Third Circuit:

Chief Judge Anthony J. Scirica
Chief Judge Garrett E. Brown, Jr.,

District of New Jersey

Fourth Circuit:

Chief Judge Karen J. Williams
Chief Judge James P. Jones,

Western District of Virginia
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Fifth Circuit:

Chief Judge Edith Hollan Jones
Judge Sim Lake,

Southern District of Texas

Sixth Circuit:

Chief Judge Danny J. Boggs
Judge Thomas M. Rose,

Southern District of Ohio

Seventh Circuit:

Chief Judge Frank H. Easterbrook
Judge Wayne R. Andersen,

Northern District of Illinois

Eighth Circuit:

Chief Judge James B. Loken
Judge Lawrence L. Piersol, 

District of South Dakota

Ninth Circuit:

Judge Charles R. Breyer,
Northern District of California

Tenth Circuit:

Chief Judge Robert H. Henry
Judge Alan B. Johnson,

District of Wyoming

Eleventh Circuit:

Chief Judge J. L. Edmondson
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District of Columbia Circuit:

Chief Judge David Bryan Sentelle
Chief Judge Royce C. Lamberth,

District of Columbia

Federal Circuit:

Chief Judge Paul R. Michel

Court of International Trade:

Chief Judge Jane A. Restani

Also present for this session of the Conference were Judge Ralph K.
Winter, Jr., Chair of the Committee on Judicial Conduct and Disability, and
from the Administrative Office of the United States Courts (AO), James 
C. Duff, Director; William R. Burchill, Jr., Associate Director and General
Counsel; Bret G. Saxe, Assistant General Counsel; Laura C. Minor, Assistant
Director, and Wendy Jennis, Deputy Assistant Director, Judicial Conference
Executive Secretariat; and David A. Sellers, Assistant Director, Office of
Public Affairs.  Jeffrey P. Minear, Administrative Assistant to the Chief
Justice, attended as well.  

PROCEEDINGS UNDER THE JUDICIAL CONDUCT AND

DISABILITY ACT
 

The Chief Justice called this special teleconference session of the
Judicial Conference to consider a certificate issued on December 20, 2007, by
the Judicial Council of the Fifth Circuit pursuant to 28 U.S.C. § 354(b)(2)(A),
conveying a determination that Judge G. Thomas Porteous, Jr., of the United
States District Court for the Eastern District of Louisiana had engaged in
conduct that might constitute one or more grounds for impeachment under
Article II of the United States Constitution.  On February 13, 2008, this
matter, In re: Complaint of Judicial Misconduct against United States District
Judge G. Thomas Porteous, Jr. under the Judicial Conduct and Disability Act
of 1980, was referred to the Committee on Judicial Conduct and Disability,
which in June 2008 issued a report with recommendations to the Judicial
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Conference, as required by the rules adopted by the Judicial Conference for
processing such complaints.     

In advance of the teleconference, the members of the Judicial
Conference were given copies of the Judicial Conduct and Disability
Committee’s report and recommendations, as well as documents from the
record of the proceedings before the Fifth Circuit Judicial Council.  The report
and recommendations included a proposed certification to the House of
Representatives that consideration of impeachment may be warranted. 

At the teleconference, the Chief Justice afforded each member of the
Conference the opportunity to comment upon the proposed certification.  
After discussion and on recommendation of the Committee, the Conference
agreed to certify to the House of Representatives, pursuant to 28 U.S.C.         
§ 355(b)(1), the Conference’s determination that consideration of
impeachment may be warranted, to transmit to the House of Representatives
records of the proceedings, and to adopt and include the following certificate:  

Pursuant to 28 U.S.C. § 355(b)(1), the Judicial
Conference of the United States certifies to the House of
Representatives its determination that consideration of
impeachment of United States District Judge G. Thomas
Porteous (E.D. La.) may be warranted.  This determination is
based on evidence provided in the Report by the Special
Investigatory Committee to the Judicial Council of the United
States Court of Appeals for the Fifth Circuit and the Report and
Recommendations of the Committee on Judicial Conduct and
Disability.  Said certification is transmitted with the entire
record of the proceeding in the Judicial Council of the Fifth
Circuit and in the Judicial Conference of the United States. 

 The determination is based on substantial evidence that:

a. Judge Porteous repeatedly committed perjury by signing
false financial disclosure forms under oath in violation
of 18 U.S.C. § 1621.  This perjury concealed the cash
and things of value that he solicited and received from
lawyers appearing in litigation before him.  Parts
F(1)(a), (2)(a), and G of Report of the Committee are
incorporated by reference.
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b. Judge Porteous repeatedly committed perjury by signing
false statements under oath in a personal bankruptcy
proceeding in violation of 18 U.S.C. §§ 152(1)-(3),
1621, as well as Canons 1 and 2A of the Code of
Conduct for United States Judges.  This perjury allowed
him to obtain a discharge of his debts while continuing
his lifestyle at the expense of his creditors.  His
systematic disregard of the bankruptcy court's orders
also implicates 11 U.S.C. § 521(a)(3) and 18 U.S.C.    
§ 401(1).  Parts F(1)(c), (2)(c), and G of the Report of
the Committee are incorporated by reference.   

c. Judge Porteous wilfully and systematically concealed
from litigants and the public financial transactions,
including but not limited to those designated in (d), by
filing false financial disclosure forms in violation of  
18 U.S.C. § 1001, 5 U.S.C. App. 4 § 104, and Canon
5C(6) of the Code of Conduct for United States Judges,
which require the disclosure of income, gifts, loans, and
liabilities.  This conduct made it impossible for litigants
to seek recusal or to challenge his failure to recuse
himself in cases in which lawyers who appeared before
him had given him cash and other things of value and
for the Fifth Circuit Judicial Council and the Judicial
Conference to determine the full extent of his
solicitation and receipt of such cash and things of value. 
Parts F(1)(a), (b), (2)(a), (b), and G of the Report of the
Committee are incorporated by reference.

d. Judge Porteous violated several criminal statutes and
ethical canons by presiding over In re: Liljeberg Enters.
Inc. v. Lifemark Hosps. Inc., No. 2:93-cv-01784, rev'd
in part by 304 F.3d 410 (5th Cir. 2002).  In that matter,
which was tried without a jury, he denied a motion to
recuse based on his relationship with lawyers in the
case, in violation of 28 U.S.C. § 455 and Canons 3C(1)
and 3D of the Code of Conduct for United States
Judges.  In denying the motion, he failed to disclose that
the lawyers in question had often provided him with
cash.  Thereafter, while a bench verdict was pending, he
solicited and received from the lawyers appearing
before him illegal gratuities in the form of cash and



Judicial Conference of the United States June 17, 2008

6

other things of value in violation of 18 U.S.C.              
§ 201(c)(1)(B).  This conduct, undertaken in a
concealed manner, deprived the public of its right to his
honest services in violation of 18 U.S.C. §§ 1341, 1343,
and 1346, and constituted an abuse of his judicial office
in violation of Canons 5C(1) and 5C(4) of the Code of
Conduct for United States Judges.  Parts F(1)(b), (2)(b),
and G of the Report of the Committee are incorporated
by reference.

e.  Judge Porteous made false representations to gain the
extension of a bank loan with the intent to defraud the
bank and causing the bank to incur losses in violation of
18 U.S.C. §§ 1014 and 1344.  Parts F(1)(d), (2)(d), and
G of the Report of the Committee are incorporated by
reference.

f. The conduct described in (a) through (e) has
individually and collectively brought disrepute to the
federal judiciary.

Executed this 17  day of June, 2008.th

Since a certificate under 28 U.S.C. § 354(b)(2)(A) does not
automatically conclude or suspend an ongoing misconduct proceeding before
a judicial council, on recommendation of the Committee, the Conference also
agreed to authorize the Committee to invite the Judicial Council of the Fifth
Circuit to make an express decision on whether (a) to continue at this time or
suspend proceedings pursuant to 28 U.S.C. § 354 regarding sanctions for
misconduct by Judge Porteous under the Judicial Conduct and Disability Act;
and (b) to direct that, under section 354(a)(2)(A)(i), no further cases be
assigned to Judge Porteous for two years or until final action regarding
impeachment and removal from office by the Congress, if earlier than two
years.

Chief Justice of the United States
Presiding
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For the above reasons, we deny both petitions for review. 1

2

Respectfully Submitted,3

4

Hon. Ralph K. Winter, Chair5
Hon. Pasco M. Bowman II6
Hon. Carolyn R. Dimmick*7
Hon. Dolores K. Sloviter8
Hon. Joseph A. DiClerico, Jr.9

10
11
12
13
14
15
16

* Judge Dimmick has not participated in this proceeding, having17
concluded, in her discretion, that the circumstances warranted18
her disqualification.  See Rule 25(a) of the Draft Rules19
Governing Judicial Conduct and Disability Proceedings Undertaken20
Pursuant to 28 U.S.C. §§ 351-364, current working draft available21
at22
http://www.uscourts.gov/library/judicialmisconduct/commentonrules23
.html.24
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