UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF NEW YORK

In re: David G. DeLano and Mary Ann DelLano
Chapter 13 case, dkt. no: 04-20280

Notice of Motion
To enforce Judge Ninfo’s Order of August 30, 2004
For Discovery from David DeLano
And to obtain a declaration
that it does not exempt the Trustee
from his obligations under B.C. §341

Madam or Sir,

PLEASE TAKE NOTICE, that Dr. Richard Cordero, Creditor, will move this Court at
the U.S. Courthouse on 100 State Street, Rochester, New York, 14614, at 9:30 a.m. on Novem-
ber 17, 2004, or as soon thereafter as he can be heard, to request enforcement of the Court’s
Order of August 30, 2004, requiring Debtor David DeLano to provide discovery to Dr. Cordero.

In his Response of October 28, 2004, by his attorney, Christopher Werner, Esg., Mr.
DeLano declines discovery of all items requested by Dr. Cordero in his request of September 29
either as irrelevant or not in his possession. Thereby Mr. DeLano disregards the Court’s Order of
August 30, just as he and Mrs. DeLano disobeyed the Court’s Order of July 26 for production of
documents and ignored Trustee George Reiber’s requests for documents and those of Dr.
Cordero’s, and contravenes the provisions of the Bankruptcy Code, the FRBkrP, and the
FRCivP. Such repeated contempt for his legal obligations reveals that his real motive behind his
motion to disallow Dr. Cordero’s claim is precisely to avoid producing the documents that can
reveal whether the bankruptcy petition filed by Mr. DeLano, who for 15 years has been and still
is a bank loan officer and as such knowledgeable about abusive bankruptcies to avoid repayment
of loans to his bank, is itself a vehicle of fraud to avoid payment of claims and conceal assets.

Therefore, Mr. DeLano should be ordered to produce all the documents listed in Dr.
Cordero’s September 29 request or the motion to disallow Dr. Cordero’s claim should be

dismissed and this case referred to the U.S. Attorney and the FBI for investigation.

v Richand) Cornderg
Dated: November 4, 2004 D

59 Crescent Street Dr. Richard Cordero
Brooklyn, NY 11208 tel. (718) 827-9521
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UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF NEW YORK

COPY for CA2, dkt. no. 03-5023

In re: David G. DeLano and Mary Ann DelLano
Chapter 13 case, docket no: 04-20280

Brief in Support of the Motion

To enforce Judge Ninfo’s Order
of August 30, 2004
For Discovery from David DeLano

Dr. Richard Cordero, Creditor, states under penalty of perjury as follows:

I. A gratuitous implication of bad faith

is not to be left unanswered

1. After the Court in Rochester, U.S. Bankruptcy Judge John C. Ninfo, I, presiding, issued its
Order of August 30, 2004, and a copy of it was received in New York City by Dr. Cordero, the
latter took steps, among others, in connection with it to research and write the following papers:

a. Dr. Cordero’s motion of September 9, 2004, to quash the order of Bankruptcy Judge
John C. Ninfo, Il, of August 30, 2004, to sever a claim from the case on appeal in the
Court of Appeals for the Second Circuit, dkt. no. 03-5023, so as to try it in the DeLano
bankruptcy case; 21 pages with references to the accompanying 157 pages of exhibits;

b. Dr. Cordero’s letter of September 22, 2004, to Trustee George Reiber proposing dates to
examine the DelLanos under 11 U.S.C. 8341 and describing the broad scope of the
examination as provided under FRBkrP Rule 2004(b); 2 pages;

c. Dr. Cordero’s letter of September 29, 2004, to the attorney for the DeLanos, Christopher
Werner, Esq., requesting production of documents pursuant to Judge Ninfo’s order of
August 30, and without prejudice to Dr. Cordero’s motion of September 9 to quash it in
the Court of Appeals; 9 pages setting out the scope of discovery under the Federal Rules of
Bankruptcy Procedure and the Federal Rules of Civil Procedure and including 8 tables with many columns
setting out in organized fashion the documents and information requested.

2. Thus, Dr. Cordero sent the September 29 discovery request to the attorney for the DelLanos,
Christopher Werner, Esg., as soon as he finished working on matters that a) would have
rendered legally unnecessary to request discovery from Mr. DelLano, as party to another case, or
b) would have allowed Dr. Cordero to obtain discovery through the legal provisions that require
the DeLanos, as Debtors, to provide it. He faxed that request to Att. Werner just as he had faxed
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other papers to him for months and the Attorney has accepted service of them, for which Dr.
Cordero used the fax number stated on the Attorney’s letterhead, whereby was created the
reasonable presumption that service by fax is accepted.

3. Contrary to Att. Werner’s gratuitous assertion in his letter of October 28 to Dr. Cordero, the
latter did not ‘delay his demand precisely to coincide with Att. Werner’s first day of absence
from the office on a two week vacation of which he was well aware’. That is not in keeping
with the standards of professional behavior that Dr. Cordero has demonstrated in all his
dealings in this case in well over half a year.

4. Moreover, Dr. Cordero is also well aware that Att. Werner has a secretary who in his absence
forwards any correspondence to the respective principal, in this instance, Mr. DeLano.

5. In addition, Dr. Cordero diligently called Att. Werner on October 14, the second day after the
Attorney’s return, to alert him to the September 29 request and ask him by when he would reply
to it. Not finding Att. Werner in his office, Dr. Cordero recorded a message for him on his voice
mail.

6. Since that first call, which was not returned, Dr. Cordero had to call Att. Werner several times
and both record messages on his voice mail and leave messages for him with the receptionist of
his office, Ms. Patricia Casilo.

7. It was not until Friday, October 22, when Dr. Cordero informed Ms. Casilo that he wanted to
speak with the Managing Partner of Att. Werner’s Office, Patrick Malgeri, Esqg., that Att.
Werner returned Dr. Cordero’s call within the hour. In their conversation, Att. Werner informed
him that Mr. DeLano would not produce the items requested, except for item 15, because ‘the
other items are not relevant and have nothing to do with Dr. Cordero’s claim against him’. As to
item 15, Att. Werner stated that the file was so thin that he could fax it to Dr. Cordero, who
does not make his fax number available for service.

8. Therefore, by October 22, over 3 weeks after the request was faxed and within a week and a
half after Att. Werner’s return, Mr. DeLano already knew that he was not going to produce any
of the same or similar documents which he had previously decided not to produce, for they had
been requested in 14 previous documents by Dr. Cordero or, at his instigation, by Trustee
Reiber, and even Judge Ninfo himself (see 116 below). As to item 15, why did Att. Werner
indicate that there were documents in that file that could be faxed only to write in paragraph 3
of Mr. DeLano’s Response to Discovery Demand thus?:

3. With respect to Paragraph C (15) of Cordero’s discovery requests,
the Debtors hold no documents personally relating to David Palmer, any
business associates or Mr. Palmer’s personal bankruptcy, or otherwise as
requested. Any such documents are held by M&T Bank and Mr. DeLano’s
involvement with respect to the same is only as an employee of M&T
Bank and is not in his personal possession or control.

9. Mr. DeLano’s Response is one side of one page and two lines long. Yet, it took Att. Werner
another week until October 28 to write it and more than two weeks since his arrival from
vacation. So, why was it so difficult for Att. Werner to realize that Dr. Cordero, a pro se litigant
and a non-local one, should have taken about three and a half weeks to write 32 pages and
compile 157 more to prepare three documents each of which was served on him by Dr.
Cordero? The question is all the more pertinent since Mr. DeLano needed barely any time,
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10.

I

11.

12.

13.

14.

certainly not 28 days, to produce nothing and simply repeat once more his wholesale denial of
document requests.

Att. Werner’s statement implying bad faith on Dr. Cordero because his September 29 request
arrived when Att. Werner was on vacation is indeed gratuitous and contradicted by Att.
Werner’s own work time requirements. Hence, Att. Werner should withdraw his statement.

A wholesale denial of production of documents contravenes the FRBkrP and the
FRCivP

In his September 29 request of documents, Dr. Cordero cited and discussed the legal basis for it
(see an excerpt from it in subsection A below). By contrast, in his Response, Mr. DeLano
denies production wholesale, without offering any legal support, just the lazy allegation that:

2. With respect to Paragraph C (7-14) of Cordero’s discovery request,
all of such demands are not relevant to the claim of Richard Cordero
against the Debtors, which is the sole subject of the pending Objection to
Claim and, therefore, discovery demand in this regard is declined.

Nor does Mr. DeLano even take cognizance of the fact that discovery is allowed under the
Federal Rules not only to establish a claim, but also to set up a defense.

In fact, it was the DelLanos’ belated and unjustified motion to disallow Dr. Cordero’s claim that
led to the Order of August 30, which requires Dr. Cordero to take discovery from Mr. DeLano.
Hence, Dr. Cordero is entitled to discovery that will allow him to establish, among other things,
that the DeLanos’ motion is a desperate attempt in contravention of FRBkrP 9011(b) to remove
from their January 26 bankruptcy case Dr. Cordero, the only creditor that objected to the
confirmation of their Chapter 13 repayment plan and that has relentlessly insisted on their
production of financial documents that can show the bad faith of their petition in violation of 11
U.S.C. 81325(a)(3) and whether they are engaged in debt underreporting, account unreporting,
and concealment of assets.

A. Scope of discovery and notice and opportunity for production

In determining the scope of discovery, Dr. Cordero relies on FRBkrP Rule 7026 and FRCivP
Rule 26(b)(1), which provides that

Parties may obtain discovery regarding any matter, not privileged, that is
relevant to the claim or defense of any party, including the existence,
description, nature, custody, condition, and location of any books,
documents, or other tangible things and the identity and location of
persons having knowledge of any discoverable matter. For good cause,
the court may order discovery of any matter relevant to the subject matter
involved in the action. Relevant information need not be admissible at
the trial if the discovery appears reasonably calculated to lead to the
discovery of admissible evidence. (emphasis added)

15. This description of the broad scope of discovery is enhanced by the Advisory Committee

Explanatory Statement on the mechanics of discovery that:
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A showing of good cause is no longer required for discovery of
documents and things and entry upon land (Rule 34).

16. The documents requested below have already been requested, but for the most part not
produced, in the following documents:

1) Dr. Cordero’s Objection of March 4, 2004, to Confirmation of the DelLanos’ Plan

2) Dr. Cordero’s Memorandum of March 30, 2004, 180.b)

3) Dr. Cordero’s letter of April 15, 2004, to Trustee Reiber, 16, with copy to Att. Werner

4) Trustee George Reiber’s letter of April 20, 2004, to Att. Werner

5) Dr. Cordero’s letter of April 23, 2004, to Trustee Reiber with copy to Att. Werner

6) Dr. Cordero’s letter of May 16, 2004, to Trustee Reiber, 1712&7, with copy to Att. Werner
7) Trustee Reiber’s letter of May 18, 2004, to Att. Werner

8) Dr. Cordero’s letter of May 23, 2004, to Att. Werner

9) Dr. Cordero’s letter of June 8, 2004, to Trustee Reiber with copy to Att. Werner

10) Trustee Reiber’s motion to dismiss of June 15, 2004, for the DelLanos’ “unreasonable
delay” in producing the requested documents

11) Dr. Cordero’s requested order for document production in his Statement of July 9, 2004

12) Dr. Cordero’s document production order proposed on July 19, at Judge Ninfo’s request at
the hearing on July 19, 2004

13) Judge Ninfo’s order of July 26, 2004
14) Dr. Cordero’s motion of August 14, 2004, for docketing, issue of production order, etc.

17. 1t follows that the DeLanos have had enough notice and opportunity to produce the requested
documents. Likewise, these are documents “regarding any matter, not privileged, that is
relevant to the claim or defense of any party”, such as Dr. Cordero’s claim against both the
DelLanos, against Mr. DeLano in particular, and his defense against the motion to disallow his
claim. Hence, they are within the scope of Rule 26.

ITI. The §341 examination of the DeLanos
is not prohibited by any court order

18. As a matter of fact, the August 30 Order does not prevent Trustee Reiber from examining the
DeLanos under 11 U.S.C. 8341, which in any event would have been a contradiction in terms
since the Order requires Mr. DeLano to provide discovery to Dr. Cordero.

19. As a matter of law, the court does not have the authority to order the trustee not to hold such
examination, in particular, or not to discharge any of his other duties as trustee, in general.

20. It is Congress that imposed on the trustee the duty to hold that examination by providing that:
8341. Meetings of creditors and equity security holders

(a) Within a reasonable time after the order for relief in a case
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21.

22.

23.

24.

25.

26.

under this title, the United States trustee shall convene and
preside at a meeting of creditors. (emphasis added)

The duty to hold a 8341 meeting is imposed by the Legislative Branch of government directly
on the United States trustee, who is a member of the Executive Branch. The judge, as a member
of the Judicial Branch, cannot roughride his way into those branches to invalidate a mandate
from the legislator and prevent a member of the Executive from carrying out his duty. On the
contrary, 8341(c) expressly provides that

8341(c) The court may not preside at, and may not attend, any meeting
under this section including any final meeting of creditors.

It follows that if Congress forbade the court to attend such meetings, the court lacks authority
to prevent them from being held at all. As a matter of fact supporting that reasoning, Congress
did not give the court authority to prevent 8341 meetings of creditors from taking place.

On the contrary, Congress considered such meetings so important for the operation of its
bankruptcy mechanism that it imposed the duty to hold them directly on the United States
trustee, not just on a panel or standing trustee. So, if the trustee is allowed to preside over such
meetings, it can only be by delegation from the United States trustee. What the court does not
have the authority to forbid the principal, that is, the United States trustee, to do, it cannot
prevent the latter’s agent, such as a Chapter 13 trustee, from doing. The trustee does not take
his marching orders from the court. Rather, he follows the United States trustee as she goes
about executing an order from Congress.

By the same token, a 8341 examination is not a court proceeding and consequently, does not
fall within the court proceedings suspended by the August 30 Order. Hardly could that
examination be encompassed by a suspension that is in itself:

a. unlawful as unsupported by any provision of law since none was cited therefor;

b. contrary to 81325(a)(3) requiring the Court to determine whether the repayment plan has
been proposed “by any means forbidden by law”;

c. unjustified in its imposition on Dr. Cordero of the burden to proof his claim despite its
presumption of validity under Rule 3001(f); and

d. inimical to the other 20 creditors of the DeLanos, who have an interest in the case moving
forward so they can start receiving payment of their debts.

Instead, a §341 examination is a specific means for the trustee to fulfill his general duty under
11 U.S.C. 881302(b)(1) and 704(4), which require the trustee “to investigate the financial
affairs of the debtor”. Additionally, §81302(b)(1) and 704(7) require the trustee to “furnish
such information concerning the estate and the estate’s administration as is requested by a party
in interest”. Those duties do not depend on any grant of authority from the court. They are
imposed on the trustee by the law of Congress, which provided as follows:

§704. Duties of trustee
The trustee shall- (emphasis added)

The trustee does not have the option to investigate at the will of the court; he has the duty to
investigate and do so specifically at the request of a party in interest, which Dr. Cordero
certainly is.
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27. Consequently, it was unlawful for Trustee Reiber not to conduct personally the 8341 meeting
of creditors in the DelLano case on March 8, 2004, when he instead appointed his attorney,
James Weidman, Esq., to conduct it in violation of C.F.R. §58.6(a)(10).

28. What is more, it was not only unlawful, but also highly suspicious, for Att. Weidman to ask Dr.
Cordero at that meeting how much he knew about the DeLanos having committed fraud and
when he did not reveal anything, to prevent him from examining the DeLanos although he had
asked only two questions! The suspicion was only heightened by the fact that Dr. Cordero was
the only creditor present so that there was more than ample time for him to keep asking
questions in order to do precisely what the purpose of the meeting is, namely, to examine the
debtors under oath. Yet, Trustee Reiber ratified in open court and for the record that very same
day and has ever since defended Att. Weidman’s unlawful termination of the meeting.

29. To compound that disregard for his duty, Trustee Reiber has decided not to hold the adjourned
8341 examination of the DeLanos on the allegation that the August 30 Order prevents him from
so doing, as stated in his letters to Dr. Cordero of October 1 and 13 and November 2. In light of
the above considerations, that decision is a thinly veiled excuse to avoid exposing himself to
the same risk that his attorney felt he must avoid, that is, the risk of having the DelLanos’
answer questions under oath from a creditor. But...

a. What could Trustee Reiber and Att. Weidman fear that the DeLanos might say?

b. Why would Trustee Reiber not want to find out how an insider of the lending industry,
such a Mr. DeLano, could possibly have gone bankrupt without even having consolidated
his debt of $98,092 on 18 credit cards?

c. What holds Trustee Reiber back from finding out the whereabouts of the $291,470 that the
DeLanos declared on their 1040 IRS forms to have earned in just the 2001-03 fiscal years
while declaring in their petition only $535 in hand and on account?!

IV. Request for relief

30. Therefore, Dr. Cordero respectfully requests that the Court:

a. order Mr. David DeLano to comply with the rules of discovery as well as the Court’s own
August 30 Order and produce the documents requested in the September 29 request;
otherwise, that the DeLanos’ motion to disallow Dr. Cordero’s claim be dismissed; if not,...

b. extend the deadline of December 15 by 45 days after Mr. DelLano actually produces all
the documents requested, an extension necessary for Dr. Cordero to be able to examine
the documents and prepare to depose Mr. DeLano and then double-check the information
provided;

c. declare that the August 30 Order does not and cannot prevent Trustee Reiber from holding
a §341 examination of the DeLanos;

d. refer this case under 18 U.S.C. 3057(a) to United States Attorney General John Ashcroft
for appointment of investigators that are neither friends of nor acquainted with the
DelLanos, Trustee Reiber, or the Office of the U.S. Trustee in Rochester or the Office of
the Region 2 Trustee in New York City so that such investigators may determine with all
impartiality, zealously, and exhaustively whether there has been fraud in connection with
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the DeLanos’ bankruptcy petition and, if so, who is involved and to what extent;

e. allow Dr. Cordero to present his arguments by phone and that the Court not cut off the
phone connection to him until after it declares the hearing concluded and that thereafter no
other oral communication between the Court and a party be allowed on this case until the
next scheduled event for all the parties, including Dr. Cordero.

CERTIFICATE OF SERVICE

I, Dr. Richard Cordero, certify that 1 served on the following parties my motion dated
November 4, 2004, to enforce the Order of August 30, 2004, for discovery from David DelLano:

Christopher K. Werner, Esqg. David D. MacKnight, Esq. Tom Lee, Esq.
Boylan, Brown, Code, Vigdor & Lacy, Katzen, Ryen & Becket and Lee LLP
Wilson, LLP Mittleman, LLP Agents for eCast Settlement &
2400 Chase Square 130 East Main Street Associates National. Bank
Rochester, NY 14604 Rochester, New York 14604-1686 P.O. Box 35480

tel. (585)232-5300 tel. (585) 454-5650 Newark, NJ 07193-5480

fax (585)232-3528 fax (585) 454-6525 tel. (610)644-7800
Trustee George M. Reiber Michael J. Beyma, Esq. fax (610)993-8493
South Winton Court Underberg & Kessler, LLP Mr. Steven Kane
3136 S. Winton Road 1800 Chase Square Weistein, Treiger & Riley P.S
Rochester, NY 14623 Rochester, NY 14604 2101 4th Avenue, Suite 900

tel. (585) 427-7225 tel. (585) 258-2890 Seattle, WA 98121

fax (585)427-7804 fax (585) 258-2821 tel. (877)332-3543
Kathleen Dunivin Schmitt, Esq. Karl S. Essler, Esq. fax (206)269-3489
Assistant U.S. Trustee Fix Spindelman Brovitz & Ms. Vicky Hamilton (ext. 207)
100 State Street, Room 6090 Goldman, P.C. The Ramsey Law Firm, P.C.
Rochester, New York 14614 2 State Street, Suite 1400 Att.: Capital One Auto Fin. Dept.

tel. (585) 263-5812 Rochester, NY 14614 acc: 5687652

fax (585) 263-5862 tel. (585) 232-1660 P.O. Box 201347

fax (585) 232-4791 Arlington, TX 76008

Ms. Deirdre A. Martini tel, (817) 277-2011

U.S. Trustee for Region 2 Mr. George Schwergel }
Office of the United States Trustee Gullace & Weld LLP fax (817)461-8070
33 Whitehall Street, 21st Floor Att. for Genesee Regional Bank Ms. Judy Landis
New York, NY 10004 500 First Federal Plaza Discover Financial Services
tel. (212) 510-0500 Rochester, NY 14614 P.O. Box 15083
fax (212) 668-2255 tel. (585)546-1980; Wilmington, DE 19850-5083
Kenneth W. Gordon, Esg. fax (585)546-4241 :‘le Eggg;?ﬂ?gég
Chapter 7 Trustee Scott Miller, Esq.
Gordon & Schaal, LLP HSBC, Legal Department
100 Meridian Centre Blvd., Suite 120| P.O. Box 2103
Rochester, New York 14618 Buffalo, NY 14240
tel. (585) 244-1070 tel. (716)841-1349
fax (585) 244-1085 fax (716)841-7651
Dv. RicShondl Condend
November 4, 2004
59 Crescent Street Dr. Richard Cordero
Brooklyn, NY 11208 tel. (718) 827-9521
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